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??? DISPVTATIO IVRIDICAINAFGVRAHS, CONTRAHENDA EMTIONE ET VENDITIONE Q, V A U Prasfide Deo Opt. Max. Ex Auamp;oritate Magnifici D. Re?Ÿoris, V. arnoldi sengverdii; Lib. Art. Magifl;ri,amp; inccIcberrimaVItrajedina Academia Philofophiae Profeflbris Primarii; Confcafuampliffimi Senatus Academici, amp; luridicÂ?Facultatis decrero. i^^O gradu T^oBoratus in Lconfequendo,Publico examini fuhjicit ' GERARD VS a N YEND AEL; Vltrajea. Ad dim z i, O?¤ohris hor is locoquefolitis. Apad PETRVM DANIELIS SLOQT, Ammo cla Isc xir*



??? Viro grauh erudito ^ integrd D.IOHANNI STRATENO. CuriÂ? fupremÂ? hujus Provmcix Con- fi??ario, nulli fecundo, Cognato, quon.dam tutori,feffiper alteri parenti. D C ASPARI BARLiEO,'Â? Medicina Doaori amp; Philofophise Ptofcf-fori, mundi cymbalo.nbsp;^-eximiia. DXAVRENTIO NIENDAELIO. L CÂ? Fratri unico. iianc dijjiutationm InauguraUfÂ? Offert amp; infcribit. GERAKDVS ?  NYENDAEL.



??? DISPVTATIO iVR??DIC IN AVOFR ALIS, D E CONTRAHENDI emtione et venditioni. THESIS I. Mtio amp;Yenditio'eft contradus conf?¨nf??iinitus, de re certo pretio habenda, Male,cum Cujacio, de re ccrto pretio acqni-renda. a) Id enim debet agi a contrahen-tibus ut dominium tranfeat in emtoremi) a) Cujac in parat, ff. eod.h)lpen-Â§, ult-ff. eod- IL Pretium in pccuniinumerata confifteje debct^ a)Debet amp; pretium ccrtum effe. Vnde quxfitumeft , An valeat venditio eo pretio quod in area ha-bcGj'Et placet valere, f) c) l'7i a)/, i. jf.h.t. c. Jtempretiunt. IttB. eod. b;Â§. i.lr^fl-eod' A %



??? M)11' pn. ff. eod. jmB.4. Si?  ttfzB^ K t?¨. ff.dejuL Va? . lik u mtr?´gt;. i, III. Confcnfufolonon femper emtio venditio perfic?Ž-tur: excipienda enim ea qux in fcriptis celebratur: ?¤)item ea qua res fungibiles ad pondus, numerumvei menfuram venduntur. b) lt; a) pr. Infi. h. t. L Contrac??us ly. C.de fid. In?Ÿr. b) /. sJpe $. Jnhis.ff. h. t. l.x. Â§. /. ff, depcrtc.^ comm. nittndiu. IV. 1 Emerc amp; vendere poflunt omnes qui non prohi-bentur. lt;?) Prohibentur alii natural) alii lege, e) In-vitus autem nemo emere d) aut vendere cogitur. a) P4C. Jfageg. h. t. n. 4.t b) Vtmjfans, furiofm. /. 2. C. h. t. /â€? ?’. ^ 40.ff- de?„. J. c)nbsp;Z/t is CM bomshterdiamp;m e?Ÿ dJ*4o'. de R. I. d)nbsp;^ihufdam cafibus excepth, yeluti te?Ÿamento fu[[us./. 66. dekgat. i. vdratione commmionis. /. 13.27'ff.^de_a?Ÿ. emt^ Velut pubhcx?Ÿ imdU coi^uUturisfc. Mynf. s-Ohf. 21. Franc. Vh. lib. i. decij. 28.W. 14 Tuldi ad C.h.t.n. 1. A n Â? Â? V I



??? M ^ An tutor cum pupillo emtioncm amp; vcnd?Žt?Žon?Šracontrahcre poffit ? Negatur. 1. Si in emtioneh. t. Ncc obftat 1. j. fF. deaudoritat tut. i* j,C. de contr. emt. vid. gloff. 5c DD.in d. Sid. 1. vi. An Medicus cum sgrotoNego 8c illud arg. 1.Si medicus, ff. de extraord, cognit. I. p. C. de Profefquot;for. Sc med- jund??l. quifquis. 6. Â§. Prxterea. C.de Poftul. Pinell. ad d. l 2. C. de refcind. vend, part,2. cap. 2' n. 33. Moribus melius contrarium ob-fervatur. VIL Quod fi quis Titio promiferit fe certum prsdium-ei venditurum, num invitus cogi poflit vendere?Neg. a) Etiam cum dixit Titio, vendam nulli nifi ti-bi. bj Nifi dolus interceflerit. a) FranC' Vb, lib. 2. decif. 3 ip.j. b; Boer, deeif. 4p. nu. i. feqq. Fac. L G}^ fundum 77'ff' de contr. emt. I. Si fherilis. ix, Â§.peÂ?. ff.de aB.eme, b! A 3



??? VI?•I. Si hcrcditasvendita f?Žt, venditor hcres m??net. tf)Vnde fequitur, crcditores adiones fuas adverfus,emtorem invitum inftituere non poffe, h) Sed adver-fus confentientem dutitaxaf:. a; MUuta- InB. de fidei. comm, hered. lei qui s^. in fin. g. de hered. l nftittiend.h) 1.2. C. depaU' Sand' lib. 5. decij.jrif t?Žt.4, defs. IX. Quxftiodifficiilimaamp;ufufrequentiffima, utrumms^crefccndi tranfcat ad emtorem hereditatis.'^Aff.U.m pr.$.4.5rÂ§.i8.fF.de hercd.amp; aft. vend-lSiTitio.33 j.i.fF.deufufruau. 1- Si totam.83.fi:dcadquir.velomitÂ?,hered. DHar.lib.t- dejur.accrefc. c. S.'^okBarthoLh 1. re conjunai. 89. Â? de legat. 3. DiC Cujac. 12.obf. 13. Gome^. torn. i. variar. refol. c. zo. nu.TrcutK vol-1. difp. 28, thef li- X. Cam nominis venditio fit, nihil aliud ad cmtorcmtransfertur (ifquc nihil amplius exigere poteft) qaamcfBcit foluti pretii, amp; ufurarum ejus, quactit^s iicet pro parte refidua expreffim donatio fiat,^) rcfiduum ^nbsp;autem



??? autem lucro d?Šbitons cedit. b) C. manlubicommun?Žter DB.St? t??t.Vrb;Traj.Vltr. rub, 28,art, 10*b} arg. dd' //â–? XL Duplex ex Hoc contra??:unarcitur adio, una emti,qua agit emtor adverfus venditorem ut rem vendi-tam tradat,^z) una cum frudibus amp; acceflionibus b)Altera venditi, quae venditori competit adverl?šs em-torem ad confequendum pretium cura ufuris cxmora, c) a) /. ex emto 11, Â§.isf inprimis. f. de aEl, emUb} L lulianus^ 13.-^. SifiuBibm. lfundi ir.ffJeaB.emt. ?Ž. Qu. ifmdm.40. Â§. 3M4'f-^^ contr.em.h deperic. ^ commodorei^cnd-1-13. ?´c 19,C. de ad:, emt.?§)d.l. 11. ^M imprimis. /. 13.nbsp;L curabit ?’. CÂ? eod. Xll Vulgatifl?Žma efi: quacfli??, an Venditor pr^cif?Š tcacatur tradere rem vcndicawnbsp;j-unaro ^ ' ~ . ' quot; juris



??? juris verier videtur ncgantium fententia : a ) squiovtamen diftin?Štio, quam praxis probat, ut fi tradend?§rei i^ultatem habeat, cogatur tradere : fin minus,libcretur praeftando id quod intereft, a; /. z ?•. Â§. Idem dt, / SI jaBum. 12,jf. de aB. emt- L4. CÂ?eod. I fi cumfmdum Â§â€? uk.ff,de contr gt; emt,L ContraBm.17. C. defid- Jn??irum.junB. l ftipula-tiones, 72. ff. de V. O. /â€? iiJ-i 3.i. ?’â€? de rÂ?judicÂ? b) argum-1-1-ff- de pa?Ÿ-1-1 ff- decon?Ÿ. peC' l nihiltam 3S' Jf' de reg, jur-1 SicutC de obU ?™f aB' cum. fimil* Duar. in U 72 â€? ff. de V. 0. XIIL De venditione fada ad corpus aut ad menfuramÂ?ju^ritur^ - Si venditio fada fit ad corpus amp; major in-veniatur menfurae modus quam in venditione expref-fus eft,an id lucro cmtoris cedat Afif. a) Quid fi mi-nor menfijrx modus reperitur gt; Venditoris damnumeft, ut propterea pretium fit diminuendumj gt;) nifidefedus fit exilis, vel emtor fciverit minorem cffÂ?agri modum. jl) l Si dmrum.41. ff- de a?œ- emt- Vach' 3* contr-17, luld' ad C-tit'de peric, ^ cmm- reilpend. n-1 /,

Prafes Elperhard- c??nf']-nu, i6Â? _Co?Ÿai ad lfimd??ni: '^to. ?¤grum.jf,. de contr, emPy H



??? b)nbsp;/. Qu??fnninm l Qui Ulbert ati snbsp;itluff*de eyiB' Fach, d- contr^ 27. c)nbsp;jM ad d'eit. Cod, deperic' amp; comm, rehend,ff. ty finellus de re/cind' vend'part- 3. cap.z^nu.^, XIV. Qn?Ž?§fl-ionis cftj Si duo eandem rem vendiderunteum pa6to redimendi, an aitcro cefTante alter folusrctraherepolTit?Ž' Affirmativa fententia verior mihividetur, fi totum offerat pretiam, a) quo rem totamredimat. a) Vach.i.contr.2.Co?Ÿalad h 4. Si debitor.D.Commmdi'??gt;idundo. Et ad l. fi mo. la.D-de in diem ijdquot;diB. Cofla de ^uota i5f rata^qu-tsr-m.2.JuJd.a??C*tit depaB. inter emtor- vend, nu- 3- Chriflin. ad //,Mechl' tit'11 ' art.iiÂ? nu-1- Facit d l i^.Ide in diem4ddiB.l.31. Â§.Sipkres f de ddil. M- XV- Ad quem pertinent fruftus rei vcnditar cum padoredimendi,^ Refp, Fruaus perceptos antequam ven-ditori pretium ofFeratur omnes ad emtorem pertine-re, a) pendente? autem dividendos cfTe inter emtor??amp; vcnditorem,pro rata ejus temporis quo emtor pof-fedit. b) ai)Uynf'?¤-Oh?Ÿro.n.i'Chri?Ÿ-adll' MechUit. li-ariÂ?!^! Bnbsp;b)CoYar.



??? â€? hJCovar,x.v??x.refol'i F M J,Fackt*cmry4.Co?Ÿa?¤fiquota O rata qu, 36. Franc- Vhius lib. i. [de? [.^. ma^.nhi refertyari?Žsin cau?Ÿs itaju?¤icatum fuiffe,tf?Ÿrarmmjudkatumfm?Ÿe refert Chri?Ÿmlt;fMs ad llUechli*nienfes tit. 11. art. 24. i. xvi. Â?* -. â€? Error qui in re aut materia eft vitiat a) hunc con-tra??:um,fi veemtor, five venditor five ambo ineoÂ?rravcrint.^; z) I p. ho. II. inpr.ff. h. t. Bronck.2 cent^ a?Ÿert.TB.b) 11. 1.14. ?’. U ^ ??hig?Ž. U Bart. XVII. Refcinditur emtio venditio, rit?Š contr? d? , con-trario confenfu, re adhuc int?Šgra, a) vei fi dolo, b)vi metuve contra?„a fit. a)nbsp;Vt ^ cMeri contraBusnudo confenfu con?Ÿmtesj.7Â?^'??.LfS.f.depaamp;isl.s.pr.l.f. ^.i.ff.de refcindyend^1.3F'ff.de ^eg. lur.ltem Â§.ult. ?ŽnB. mod.tolLobligat. 1.1.2. Cod ^andJkeat ab emt. dijced* b)nbsp;/. ?’. Cod, de refcind. Jjend, c)/.nbsp;S. Cod, de rejcmd, y end, XVIII. * An ab emtione perfeda difpendio a.rrharam di- fc?¨dcrc liceat, Â?^uaeftioniseft ?ŽN?Šgantium opinio haud dubie verier eftÂ? I I.e.



??? . I-2' C. qudnl lie- dh fm^difcel Br Wefemb 'pAr4t de contrah-emt-nu.^' Huld* dd titÂ?Cod Qudn? ' tic. ah emt-difced* Tgt;ilf.Fach, j c??mr^j. difp-z 8. Jhef,%, liu.'^^, ' â€” XIX. Refcinditur emtio venditio fi emtor vel vcnditofÂ?normiter fit deceptus. a) a) /Â? 2. C. de refcM ^end- qua IquArn^uam?Ÿlunn'modo de 'Venditore circumy/entoloquatur, tamenetiam in emt ore locum habet,Msni.ad Â§.ltem pre'tium nu,yln?Ÿ-de ?¨mt^^ vend'Fach-2-contf'i6,Pi-nellje refcind. yend.part.i c.z. ngt; i. Tuld.UdCod,.tit de refcind, quot;vend, nu 3. Zand decif Frif Hb'tit'4' def. 13.â–  Di?Ÿemit Cujac- Ith-16- ohf 18- XX. Habet etiam locum 1.2. in mobilibus, a) 8c in ven-ditione fkaa judicis b) decreto- a)nbsp;Tineide refcind. vend part.z '.c.z. nu-17. Z)i?Ÿentit Cujac. 16. Ohf iT. b)nbsp;^rg l.Si ^uide. \U de pra:d minor.fijtelLdfaru 2- C'2.nU'\8.Franc.Vii?ius Uh 3-dec.43$. n.zo. Fach. 2.contr. z9,yer?Ÿt, altera (omroyer?Ÿa Oc Sand.d,ib.s.tit,^. def.12. XXL An etiam remedie d. 1.2. fit locus in fubhaftationefeu aua:?Ž?´ne.''Multi affirmant.Â?} Mi negant./^}

Diftia-' guentium fententia nobis placet. . 4) fimlL



??? a)nbsp;fincJl lpaYlt. e. 2, nm 3K Fach 2. contre Vu i^f2gt;2). ih??l pro affimatm (ententm al?Žegat?Ž.Guido Tap JeciJ. 22. in?Ÿn. Chn?Ÿin.adll,MechL Xi articulo 30, in addit- ad nu, 13, in?Ÿn. XXII. Nec generalem renunciati??nem,^^ Nec juramen-tum de non contraveniendo , b) cxciudere refciffio-Â?em venditionis ex d. 1. 2. verius el?Že arbitramur. amp;) fach. 3. contr- 20. quot;perf. Sexta i^pc?Ÿrema. is^V. Marant. part. 6. de appellat, nu. 86. b)nbsp;fach. 2. contr. 17. XXIIL Periculum rei vendit^ ordinari?´ ad emtorem per-tinet. Corollaria impertinentia. ^^.'l^Trum matrimoniu e?? lege contrahiV poflit ut non intercedat carnalis co-pula? Affirmant, Paludanus in 4. Sentent,diftin??t. jo.qu.!. concl. 2. lo: Imolenfis in 1.Vbi ita donatur fF. de donation.caufa mor-tis. Andreas Siculus in c. ult. de precario,allegati ? Fachin?¨o 3. contr. 37. Nos nega-mus cum eod. Fach. 2. ProcuratorumofficiLitn non eft vile, FINIS.
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