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An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries PREFACE. Tme object of the following httle treatise is to give a succiucthistorical account of the origin of the property knowa as' ('opyright,' and of the raodifications and alterations it hassubsequently undergone down to the present time. The motive in laying it before the public, is to attenipt toremove the misapprehensions M'hich prevail with regard tothis species of property, both as to its former existence, andas to the effect and expediency of tlie measure proposed bySergeant Talfourd. It will bc seeii by the Appendix, that in abnost everycountry but Great Britain, Copyright is continued for someperiod after the author's death, for the benefit of his heirs;and yet a Bill for this purpose has been for three sessionsbefore the British legislature, and each

session postponed :and this, owing not so much to any opposition existing to itsprinciple, which has been each time affirmed by respectablemajorities, as to the apathy with which every question istreated, which does not awaken the spirit of party, or touchthe ever-sensitive chord of self-interest; and which has thussuffered an insigiüficant minority to defeat it in detail.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries r' - — vin                                             l'HEKACK. 1 feel sensibly that more time and study than have beenin my power to bestow, are necessary to do jnstice to thissubject; but if, by the perusal of the following pages, thereader is convinced that such a right as that known by thename of Copyright did fonnerly exist at cornmon-law, andwas only taken away by a mistaken interpretation of theefiect of the statute of Anne. and that the state of thepresent law is such as imperatively demands alteration; Ishall not consider the few leisure hours I have appropriatedto thcir composition from the severer duties of my profession,as either mispent or unprofitably employed. J. J. L. Inner Temtle,Janvary Sis/, 1840.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries imtm^^mmmi^ HISTORICAL SKETCH LAW OF COPYRIGHT. CHAPTER I. FROM THE IXVENTION OF PRINTING, TO THE FOBMATIONOF THE STATIONERS' COMPANY IN 1556. To seek the origin of Copyright in times prior to the inven-tion of Printing, would partake more of curious research thanof useful investigation, and would, at best, furnish rathermatter of conjecture than of Information. In the follow-ing pages, therefore, we shall confine our inquiry as tothe commencement of this right, to the evidences afForded bythe regulations and customs respecting the first printed books;which, seeing the scanty materials that are handed down tous, we shall find to be a work involving sufficiënt doubt anduncertainty, without occupying our time by a

search intodarker or more remote periods. It is improbable, that even in the Augustan age, an agerich in literature and the arts, any such right ever existed.*How much more difficult then must it be to show, that in * But copies appear to have been sold for the purpose of recital before anaudience. Sce Prolog, in Eunuch. Terentii, 20; Mart. Epigr. i, 67, iv, 72, xiii, 3,xiv, 194; Juv. vii, 83. But this, doubtless, implied no exclusive right. B



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 'J                                    niSTOttlCAL SKETCH the rude and troubled times Mhich preceded the introductionof printing into this country, a custom of Copyright obtainedhere. And yet Bishop Feil, in his memoir on the state ofprinting in the University of Oxford,* asserts, that that Uni-versity possessed an exclusive right of transcribing andmultiplying books by means of writing, which implies aspecies of Copyright. Be this, however, as it may, our object is not to push ourinquiry to so remote a period, but content ourselves withtracing from the time of the invention of printing, the firstrecognition of this right, and its subsequent allowance andconfirmation; and we shall find, that as soon as it bccamcvaluable, it was claimed, and allowed; not only by favour

ofthe sovereign, as in cases of privilege, or by consent amongthemselves, as in the by-laws of the Stationers' Company;but on principles of natural equity and justice. And though,in being minute, we may be thought tcdious, we hope wcshall not be considered as trilling ; for the links that make upthe chain of evidence, are sometimes of the slightest and mostdelicate texture. It is the general opinion, that the art of printing was firstbrought into England by a mercer of London, of the nameof Caxton, who had learned it at his own expense abroad:the first book printed by him in England being " The gameand playe of the chesse," in the year 1474 : § although thereare not wanting some who claim for Oxford the honour ofprinting the first book; since a work bas been discovered,entitled, "Exposicio sancti Jeronimi in simbolum apostolo-rum," which is expressed in the colophon to be printed atOxford,

1468: "Jmpressa Oxonie Et finita Anno domini. * Gutch's CoUect. Curiosa. Vol I, p. 271. I This was the first book printed by him in Englanrt; but the first Englishbook was printed three years before, " The Recuyell of tlie historyes of Troye,------in the lioly cyte of Colen," in 1471, by this same Caxton. -: I



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries nlll|ii.T|»lirw il»- OK THE LAW OF COPYRIGHT.                           o M.cccc.lxviij. xvij die decembris."* As this is, hovvever,only a single instance, and the date may, perhaps, be amisprint, or designedly falsified ; we may consider Caxton,in a practical point of view, as the first English printer. New Caxton, for the grcater part of his printing career,being without competitors, needed no special protection forthe works he published ; and accordingly we do not find asingle royal privilege granted for any of his works. Andalthough Mr. Herbert appears to think he was appointed" King's printer," t yet it seems scarcely probable that thisoffice would originate, when there was only a single printer, • Connected with this book is a eurious story, brought forward by

Atkyns, inan action that he had as King's patentee against the Stationers' Company, forprinting law boolcs. He endeavoured to show by an M.S., said to have been inthe Lambeth L?brary, that printing was first introduced into this country byHenry VI, who was moved thereto by Archbishop Bourchier; that this Oxfordprinter was brought over to England at the King's expense; and that the firstprinters were the King's sworn servants. Frora these facts he sought to derivea certain prerogative or perpetual copyright in the King, as being the first meansof introducing printing into this country. Most even of those, however, whoagrec in thinliing this book a proof of the earlier exercise of the art of printingin this country than can be adduced in favour of Caxton, and that it must havebeen executed by some foreigner, who found his way to England on the dispersionof the workmen of Guttenberg, Fust, and

Schoeffer, at the siege of Mentz; yetconcur in the opinion, that as tlie pretended Lambeth M.S. has neverbeen heardof since, so it never was anything but a forgery, designed solely to serve Atkyns'spurposes. t He says, " In M.S. at tho beginning of a copy of Caxton's Chroniclc, coevalwith the publication, he is styled, ' Regius impressor.' This is further confirmedin tbc epilogue to'Thymage, or myrrour of theworld.'" Herb. Typ. Ant. p, 2. The M.S. thus referred to, is in a copy of the work that belonged to Mr. Tutet,and is as follows : " Presens Liber pertinet ad Willm Purde emptus a Willmo Cax-ton, Regius Jmpressor vicesimo Nouembris Anno Regni Ri?s Edwardi quarti vice-simo secundo." And the passage in the epilogue of " Thymage, or myrrour ofthe world," is " whiche book J began first to translate the second day of Janyuerthe yer of our Lord, m.cccc.Ixxx. And fynysshed the viij day of

Marche the sameyere, And the xxj yere of the Regne of the most Crysten kyng. Kynge Edwardthe fourth. Vnder the shadowe of whos noble proteccion I haue emprysed andfynysshed this sayd lytyl werke and boke. Bcsechynge Almyghty god to be hisprotectour and defendour agayn alle his Enerayes," &c. But when we consider the very full and minute account we have of upwards ofB 2



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 4                                     HISTOllICAL SKETCH as it could be of no value. But when scveral began to exer-cise the art of printing, it was then vcry natural that theking should select ene out of the rest, the most expert, or thebest recommended; especially to print papers of state andmatters of government. And, accordingly, not long after,we find onc William Faques, or Fakes, who styles himself" Regius impressor," in a proclamation against clipped moneyin 1504; t and from that time to the present, there hasbeen a regular succession of persons holding that office. The first instance that we have of an exclusivc privilegefor printing a book, occurs in the year 1518; and the occasionof it may be traced, not so much in the

increase of printersby that time, as in the paucity of materials for the exerciseof their tradc ; that is to say, the very few w ritings of imme-diate temporary interest which were then produced. It wasprinted by Ilichard Pynson, who succceded Faques as "regiusimpressor ;" and is entitlcd, " Oratio llichardi Pacei in Facenuperrime composita," &c. Colophon : " Impressa Londinianno verbi incarnati m.d.xviii. idibus Nouembris per Rich-ardum Pynson regium impressorem ciiin priuilcjjio a regeindulto nequishanc orationem intra biennium in regno Angliaiimprimat aut alibi impressam et importatam in eodem regnoAnglise vendat." § After this, privileges were, during the reign of Henry theEighth, very freely granted. We find patents to severalprinters for seven years, for all books they may have thenprinted, or thereafter should print, to be computed from thedate of the publication:

as one to John Gowghe or Gough, flfty productions of Caxton's press, and that never in any one of these, does hestyle himself " regius impressor ; " although he oftcn descends into the mostminute details as to at whose cost and instigation he began to print his works,?we can hardly think an M.S, note sufficiënt to cstablish the fact, contradicted asit is by his silence on the point. As to the extract from the Epiloguo of " Thy-mage, or myrrour of the world," it is quite evident that, even as a coUatcral proüfit is of littlc effect; and as a direct, is scarcely better than none at all. t Herb. Typ. Ant. vol. i, p. 308,         § Herb. Typ. Ant, vol. i. p. 264.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRIGHT.                            5 in 1540; to Thomas Berthelct, in 1538, " for sixe yeres "; andto Richard Banks, in 1540. There is also a patent to Regi-nald Wolfe, of the office of King's printer, in Latin, Greek,and Hebrew, with a prohibition to print such books as weretherein speciallj^ assigned to him; or such books as "projjriasua industrid, diligentid, atque labore conquisivit." * Here we meet, for the first time, with a distinct acknow-ledgment of the existence of property in a literary work,wholly separate from the value of the materials employed insetting it before the public; a property ' acquired,' as we aretold, 'by the patentee's own industry, diligence, and labour.'That these words refer to a mental outlay on

the patentee'spart, or on the part of another on account of the patentee,either in composing, abridging, or translating a work, is veryevident, from the use of the word " conquisivit"—that thepatentee " had acquired to himself:" how could the patenteehave otherwise acquired more property in one book that heprinted, than another; unless he had expended money, ormental labour in its composition ? It, therefore, is a distinctproof of the rccognition of literary property; and althoughwe find it hex'e in its infancy sheltered under the power ofroyal prerogative, we shall soon have to notice it as standingon firmer and surcr grounds than the patronage of any prince—on the acknowledged justice and equity of its claim. In the raeantime had occurred, what may be considered asthe first case of piracy of copyright on record.f Wynkende Worde had printed a Treatise on Grammar,

by RobertWitinton, in I52;i; which one Peter Trevers, or Treveris, hadtaken the liberty of re-printing; and Robert Witinton, in asubsequent edition, printed by De Worde in 1533, attacks * Rym. Focdera, vol. xv, p. 150. t It was a common practice among the earlier printers, to join together in animpression of a work, and then print tlicir own sevcral title pages to the respectivecopies which they took. Thus we find many old books, purporting to be bydifferent printers, and even of different years, and vet the body of the text is thesame thronghont. So that, although we may meet with works prior to the onecited in the text, which appear to have heen printed by two or more printers



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries b                                     HISTORICAL SKETCH Trevers with great severity for this act. lic indeed, seeminglylays the blame only on the incorrectness and faultiness of theedition; but it is clear, from Mr. Herbert's complete contra-diction of such being the case,t that the chief crime in theeyes of the author and his pubHsher, was the reprinting thework at all. To prevent a recnrrence of this, they procureda privilege from the king for the second edition. About this time, also, we find a privilege for printing, whichupon the face of it, though not in express ^yords, is grantedin consideration of the claims an author has to his copy. Itis dated in 1530, and is in favour of " maistre Jehan PalsgraueAngloys natyf de Londres, et gradue de

Paris," for a bookto teach the French language, which he is said to have" made with a great and long continued dyligence; " and inwhich, " besydes his great labours, payns, and tyme thereabout employed, he hath also at his proper coste and chargeput in prynt; " wherefore, continues the patent, " ivegreathjmoued and stered by dewe consyderation of his sayd longtyme and great dyligence about this good and very necessarypurpose employed, and also of his sayd great costes andcharges bestowed about the imprintyng of the same, haucliberally and benignely graunted vnto the sayd maister Pals-graue our fauorable letters of priuilege, concernynge his saydboke, called, Lesclarcissement de la langue francoyse, forthe space and terme of seuyn yeres next and immedyatly afterthe date hereof enswyng." &c.* As printers improved, more books were published,

andmore privileges granted, as they were found to become morenecessary. The following is a remonstrancc contained ina letter from Grafton to Lord Cromwell, in August, about the same time; yet the one alluded to above, is the first one we know forcertainty to have been printcd by one printer in opposition to another. f Mr. Hcrbert even thought, that it was probable that Witinton might alludeto some other edition printed by this Trevers; so little foundation did thereappear to him to be for Witinton's bitter attaclc on this ground. Typ. Ant.vol. I, p. 187,                          * Herb. Typ. Ant. vol. I, p. 470-1



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRIGHT.                            7 1537,* respecting an apprehended attempt to reprint thebible, which he had just brought out, commonly known as" Matthew's Bible." " And where as I wryt vnto yor lordship for a preuye sealeto be a defence vnto the enemyes of this byble I vnderstondethat yo' lordshipes mynde is that I shall not nede it. Butnow moost gracyous lorde ffor as moche as this worke hathbene brought forthe to o' moost & costly laboures & chargeswhich charges amount aboue the some of ?500 and I hauecaused of these same to be prynted to the some of 1500bookes complete, which now by reason that of many thisworke is highly comded, there are that will and dothe goabout the pryntynge

of the same worke agayne in a lesserletter, to the entent that they maye sell their lytle bookesbetter chepe then I can sell these gret, and so to make that Ishall sell none at all, or elles very fewe, to the vtter vndoyngeof me yo' orato' & of all those my credyto's that hath'benemy comforters and helpers therin. And now this workethus set forthe w' great stodye & laboures shall soch psons(moued w' a lytle couetousnes to the vndoynge of other fortheir awne pryuate welthe) take as a thynge done to theirhandes, in which halffe the charges shall not coma to themthat hath done to yo' poore orato'. And yet shall they notdo yt as they fynde yt, but falsefye the texte, that I dare saye,looke how many sentences as ara in the byble, euen so many fautes & erroures shalbe made therin."------"Ye and to make yt more trewer then yt is, therfore douchemen dwel-lynge w'in this

realme go about the pryntynge of yttw"^' can netlier speke good englyshe, ner yet wryte none,and they wllbe both the prynters & correcto's therof, becauseof a lytle couetousnes that wyll not bestow xx or xl? to alearned man to take payne in yt to haue yt well done, \twere therfore (as yo' Lordship dothe euydently perceaue) athynge vnreasonable to pmyt or sofFer them (which now hathno soche busynes) to enter into the laboures of them that hath * Cott. M.S, Cleop. E. v. p. 325,



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 8                                    HISTORICAL SKETCH had bothe sore trouble ^ vnreasonable charges. And thetruthe is this that if yt be prynted by any other before thesebe solde (which I thynke shall not be this iü yere at theleast, that then am I yo' poore Orato' vtterly vndone. Ther-fore by yo' moost godly fauo' if I maye obtayne the Kyngesmoost gracyous priuiledgc that none shall prynt them tyllthese be solde, which at the least shall not be this iii yere,yo' lordship shall not fynde me vnthankfull, but that to thevttermost of my power I wyll consyder yt," &c. Let us now consider how the foregoing facts operate in sup-port of a right of literary property. It may be urged, that thesevery privileges, which have been dwelt on as in favour

ofCopyright, are so many proofs that no such a right Avas atthat time thought to exist, except by virtue of the preroga-tive ; for that no man would have cared to secure a right, aswas here done by a royal privilege, had he known it to bevalid in itself; but that, even putting this very obvious ob-jection altogether aside, the privileges themselves contradictthe very view they are brought to support; for all the in-stances above adduced, with the exception of onc alone, arefor a limited number of years, and how can instances of limi-ted privileges be relied on as proofs of an imlimited right ? To these objections we reply, first, that in the infancy of thisproperty, it was very natural for a man to have recourse tothe readiest and most effectual way of securing it, which wasby the protecting shadow of the king's privilege ; for at thattime the king's legal prerogative was the best title

that couldbe relied on in the courts of common law. Besides, theking and his council regulated what books should be readand what not, and it was not safe to buy every publication ;therefore the king's privilege further acted as a guaranteeand protecting recommendation of the book. And, secondly, we say, that a mistake is made as to theobject with which these privileges are brought forward.They are adduced simply in favour of a broad principle, andnot with a view to any particular application; and more



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE L.AW OF COPYRIGHT.                          9 Stress is not laid on one for seven years, than on one forthrec. The principle recognized, namely, the protection ofliterary property, is all that is contended for : not the pecu-liar circumstances connected with it. Indeed it is most pro-bable that the parties applying for these privileges, neverlooked beyond the protection of the one edition they printed;there was but one class of readers, an impression was calcu-lated on which would supply their wants, and the only timefor which a privilege was valuable, was, till it was sold off.*Second, third, and fourth editions, were not confidentlylooked to, with the calculating eyes of modern bibhopoles, asa means of repayment for their vast

outlays at the com-mencement. Therefore, the foregoing facts prove, that as soon as by theincrease of printers, and the improvements in printing, it be-came possible for one man by printing another's copy, toavail liimself of the money and labour expended by the otherupon its production, without sharing in the oost, and so toundcrsell him ; so soon was the injustice of such a proceed-ing on all sides proclaimed: that it was distinctly acknow-ledgcd, that by the rules of common justice and equity, aman was entitled to that which he had gained to himselfeither by mental labour, or by the expenditure of bis money :and that this view was fully supported by the language inwhich the patents were couched; for, unlike other monopolies,there Mas no attempt to found the granting of them solelyon the King's generosity ; but, on the contrary, a statementwas introduced of the

reason for which they were conceded,namely—that the author had spent much time and labour inthe composition of the work, or that the printer had laid outgreat sums of money, and these were the grounds on whichthe King was induced to grant them. * See Grafton's Letter, ante p. 8. And if this was the case with works likethe Bible, which might well be thought to afford a prospect of subsequent edi-tions, how much more so must it have been in works of an ephemeral nature.It is evident that in these early stages of printing, the main expenscs were in themechanica! part of the process, which are now transferred to the literary portion.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 10                                  IIISTOBICAL SKETCH CHAPTER II. FllOM THE INCORPORATION OF THE STATIONER's COMPANYIN 1556, TO THE REBELLION IN 1640. Sucu was the state of literary property until the reign ofPhilip and Mary, when it being found, that ' many false fondbóöTvS, and ballads, rhymes, and other lewd treatises in theEnglish tongue, both heretical and seditious/ were beingissued from the press ; it was determined to unite the prin-ters into one body, the heads of which should be responsiblefor the individual members; and the gcneral conduct ofwhich, could thus be more easily watched, and more cffec-tually conlrouled. Letters patent were therefore passed,constituting the Stationcr's Company,

the 4th day of May,1556. The Stationers, it would appear, were a Companybefore this date, but this was the commencement of theirexistence as a Corporation. By their charter, they wereallowed to make by-laws for the guidance of their mem-bers ; and no one hut a member of their society, was to beallowed to practise or exercise the art or mystery of printingwithin the dominions of England.* This was a material step, although not an immediate one,to firmly securing the right of the first publisher to the ex-clusive printing of any work he might undertake; fór tlieprinters now having the power to make laws among them-selves on the subject, could not fail soon to recognize thejustice and expediency of such a provision. Accordingly, * Luckombe's hist. of printing, p. 176.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRIGHT.                         11 we find them, within two or three years after the formationof their Company, requiring every one who printed a work tofirst enter it in their register-book, for which they paid acertain sum as for a license; and any one omitting to do so,or printing a book belomjing to anoüier memher, was fined.* Patents which till then had been for particular books, andwere but a proper protection to the patentees in securingthem the due fruits of their labour, began in the succcedingreign of Queen Ehzabeth to be greatly abused. On oneperson was sometimes conferred an exclusive right to printall books of a particular class : thus, the right of printing allbooks of common-law was secured

to one man; all A. B. Cs.and Catechisms to another; all almanacs and prognostica-tions to a third; all music-books to a fourth; besides patentsof particular books to individuals who did not belong to thecompany, and were not printers, but farmed the right tosuch as were, at exorbitant sums.t These monopolies pressed so hard upon the poorer sort ofprinters, that they petitioned the Queen against them ; andthis expediënt meeting with little success, they, beingdriven by the desperate state of their circumstances, notonly began to question the right of the Queen to grantthem, but even proceeded to print works in defiance of thepatents. They did not, however, stop here, for emboldened by theirpresent success, they began, says Strype, even to print books,the copies whereof had been bought o/ the authors for theirmoney, or else given to those that had the

property in themto make their benefit of. They set at defiance the power oftheir own Company; and although complaint was made tothe Privy Council, and the matter being referred to commis-sioners, was settled for a time; yet it soon again broke out,and the Privy Council was again petitioned that these disor-ders might be put a stop to. Among other reasons urged, * Register Book, passim.                     f Strype, Herb. Typ. Aiit., &c.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 12                                   HISTORICAL SKETCH ' No books at all,' it was said, ' would be printcd within ashort time. For commonly tlie first printer ivas at chargefor the author^s pains, and some other such like extraordi-nary cost; whereas any other that would print it after him,came to the copy gratis, and so he might sell cheaper,better than the first printer, and the first printer shouldnever utter bis books. Besides, the second printer mightbetter the first impression by notes, tables, difference inpaper, or volume, (as it is easier to amend than to first in-vent), which would also hinder the sale of the first printer'sbooks to his utter undoing. These inconveniences seen,every man would strain courtesy who should begin; so

farthat in the end all printing would decay in the realm, tothe utter undoing of the whole Company of Stationers.' * That these irregularities and contempts of authority shouldhave occurred, was not from want of ordinances and decreesen the subject; but from the liberty and license taken,owing to the troubles and jealousies that were fomented andkept alivc in this reign, both by enemies at home and abroad,and which by fully occupying the attention of the govern-ment, prevented them from attending to matters wholly of acivil nature. For the Queen, directly on her coming to thethrone, had issued injunctionsf in which she positively prohi-bited any one from printing "any maner of booke or paper,of what sort, nature, or in what language soeuer it be,except the same be first Ucenced by her Maiestie, by expressewoordes in writing, or by six of her priuie Councell: or

beperused & licenced by the Archbishops of Canterburie andYorke, the Bishop of London, the Chauncelors of both Uni-versities, the Bishop being Ordinarie, and the Archdeaconalso of the place where any such shall be printed, or by twoof them, whereof the Ordinarie of the place to be alwayesone;" on pain, "that the partie shall be punished by order * Strype.t " Injunctions given by the Queen's Maiestie. Anno domini. 1559," in 15rit. Mus.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAM' OK COPYRIGHT.                        13 of the sayde Commissioners, as to the quality of the faultshall be thought meete." Now as no book could be published without license, andas no heen se was given to print a work, which belonged toanother by purchase or usage, the property in a copy wouldhave been sufficiently protected by these injunctions, hadthey been strictly obeyed. But that they were far from beingso, we find by a decree being issued by the Star Chamber in156G,* for the reformation of divers disorders in printing,which was the first deeree ever made by this Court respect-ing printing. It enacted, ' that the printing any book against the forceand meaning of any ordinance, prohibition, or

conimand-ment, contained or to be contained in any the statutes, orlaws of the realm, or in any injunctions, letters patent, or or-dinancics, past or set forth, or to be past or set forth, shouldbe visited with the forfeiture of all such books, and disabilityto exercise the art of printing, besides imprisonment forthree months without bail or mainprize.' And in order tokeep the printers still more under control, they were en-joined to enter into 'their several recognisances of reasonablesums of money to her Majesty, with sureties or without, asthe ecclesiastical commissioners should think expediënt;truly to observe all the said ordinances, well and truly yieldall such forfeitures, and in no point be resisting, but in allthings aiding the said master and wardens of the said com-pany and their deputies for the true execution of the pre-mises.' Notwithstanding this decree, we find

afterwards complaintsmade against some who had given bonds, and yet brokethrough all regulations. Accordingly, in 1586, another decreewas issued, f reciting that the former had been disregardedand broken through; by reason, it was supposed, that ' the * Luck. Hist. of Print. p. 104.                     t Lansd. M.S. cod. 905.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 14                                   HISTORICAL SKETCH pains and penalties contained and set down in the same hadbeen too light and small for the correction and punishmcntof so grievous and heinous oifences; and so the offendcrsand malefactors in that behalf had not been so severely pii-nished as the qualities of their ofFences had deserved ;' andtherefore enacted, 'that no printers who had been admittedAvithin the last six months, were to exercise their trade, iintilthe excessive number of printers should bc diminished.' No printing was to be carried on elsevvhere, than in thecity of London ; except one press at Oxford, and one also atCambridge. And the directions as to licensing, contained inthe Queen's injunctions

of 1559, were here renewed undersevere penalties. But what more particularly distinguished this decree is anenactment in favor of Copyright, which jjcrhaps was also in-cluded in the one of 1566. * For it is by this decreeenacted, ' that no one shall print any book or other paper,contrary to any statute, letters patent, &c., or contrary toany allowed ordinance set down for the good governmeiit ofthe Company of Stationcrs within the city of London.'That these words alluded to the protection of the property inthe copies is manifest from the recital of a proclamation inthe subsequent reign, t which states, that whereas this lastdecree had been evaded, amongst other ways, " by printingbeyond sea such allowed books, works, or writings, as hadbeen imprinted within the realm by such to whom the soleprinting thereof, by letters patent, or lawful ordinance or au-thority

did appertain;" and therefore commands, that thesame punishment shall be inflicted on persons importing, ason persons ofFending under that decree. * I have not been able to meet with the decree of 156G, in any other than anabridged form; but as the clause in this decree of 1586 seems taken from theone of 1500, it is likely the same words would be found in the latter documentif examined. t 25th Sep. 1G23.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRKJIIT,                        15 The next decree we have to notice, is one in the 13thof Charles the First, § by which printers were placed underseveral arbitrary regulations, and the number of those allowedto keep a press, limited to twenty. One of the redeeming features in this otherwise despoticact, was the protection it afforded Copyright, by the followingclause, which enacted, ' that no one should import, or put tosale any books, which the Company of Stationers, or anyother person had, or should by any letters patent, order, orentrance in their register book or otherwise, have the right,privilege, authority, or allowance solely to print; on penaltyof forfeiture of books, and such fine as that Court

shouldthink fit.' § llthJuly, 1G37. Brit. Mus. M.S.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries IG                                  HISTOBICAL SKETCH CHAPTER III. FBOM THE BEBELLION IN 1640, TO THE BESTOBATION IN 1660. Nor was the protection thus justly afForded to Copyrightunder the legitimate government, wholly lost sight of amidstthe troubles that shortly ensued. For although in theanarchy and confusion of order and property, which accom-panied the rebellion, several attempts were made to procurethat all works, without exception, should be open to any toprint: yet OfFspring, Teatly, Burgos, Gouge, Byfield, Sea-man, Calamy, and a number of other divines, who were onfavorable terms with the party which then prevailed inParliament, made strong representations against such apractica. They

urged, ' that to their knowledge, very considerablesums of money had been paid by stationers and printers tomany authors, for the copies of such useful books as had beenimprinted. In regard whereof,' they said, ' we conceive it tobe both just and necessary, that they should enjoy a propertyfor the sole imprinting of their copies. For unless they do,all scholars will be utterly deprived of any recompense fromthe stationers or printers, for their studies and labeur inwriting or preparing books for the press. Besides, if thebooks that are printed in England be sufFered to be importedfrom beyond the seas, or in any other way re-imprinted, tothe prejudice of those who bear the charges of the impres-sions, the authors and the buyers will be abused by vicious



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OK rilE LAW ()!•? COl'Y'RlGllT.                            17 impressions, to the great discouragement of learned men,and extreme danger of all kinds of good learning.' These and simiiar representations had so mueh weightM?th the House, that in an ordinance they afterwards pub-lished on the 14th of June, 1643,* 'for suppressing the lategreat abuses and disorders in printing,' reciting, amongstother tliings, that divers persons, " {conirary to former ordersand the constant custom used among the Stationers' Com-pany) had taken Hberty to print, vend, and publish the mostprofitable vendible copies of books belonging to the Companyand other Stationers ;" they ordered, inter alia, that allbooks should be " entered in the

register book of the Com-pany of Stationers, according to ancient custom;" and thatno one should print or import printcd, " any book lawfullylicensed and entered in the register book of the said Com-pany, for any particular member thei'eof, ivithout the licenseand consent of the owner thereof •" on pain of forfeiting thesame to the owner, " and such further punishment as shouldbe thought fit." Wardens, &c., empowered to make search,seize copies, and break presses, " employed in printing or re-printing books by such as have no lawful interest in tliem;"and to bring the compilers, printers, &c., before either of theHouses, " that so they might receive such further punish-ments as their offences should demerit." This ordinance also contained enactments for the licensingof all books before publication; and when Milton, in hisuoble speech for the Hberty of

unlicensed printing, in thefollowing year, attacked it witli all the force of argument, the])oignancy of satire, and the enthusiasm of a spirit-stirringappeal in favour of Hberty; he at the same time carefuUyguardcd against its being thought, that he objeeted to thoseparts of it, which related " to the just retaining of each manhis several copy; which God forbid," he exclaims, " shouldbe gainsaid." * Scobell's Acts and Ord. of Parlmt. pp. 44, .'). ed. 1658.C



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 18                                  IIISTOHICAL 8KETCH In another ordinance of the Usurpation ParUamcnt, passedthe 20th of September, 1649,* for putting down false andscandalous pamphlets, and regulating printing, and restrain-ing it " from too arbitrary and general an exercisc," the fol-lowing enactment was made :—? That any person printing or reprinting any books enteredin the registry book of the Stationers' Company, withoutthe consent of the owner thereof, or stitching or bindingthe same, should forfeit all such books, and 6s. 8d. foreach. * Scobell's Acts and Oid. l__



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 'i'iiK i^AW OK coPYiuGirr.                    19 CHAPTER IV. FUOM THE RF.STORATION IX 1660, 'PO THE ACCESSIONOF WILLIAM AXD MARY, 1688. As the Uberty of the press had met with but Httle sympathyeven from the loudest declaimers for freedom, so it could not beexpected to receive much consideration at the hands of the re-stored government, who could tracé in it one of the great meansof their original expulsion. But as there was no Star-Chamberany longcr, to give an appearance of legahty to the niandatesof the Court, apphcation was obliged to be made to Par-liament to legislate on that subject; and that compliantbody hesitated not to reforge for the press its old fetters.To enter into this, however, would

be beside our subject atpresent, which is merely to show the authority that the actthat they passed* gave to the right of copy in the owner, bythe following clause :— In which it is enacted, that no one should print any bookor books, " which any person or persons, by force or virtue ofany letters patent granted or assigned, or which should here-after be granted or assigned to him or them, or (where the sameare not granted by any letters patent), hj force or virtue of anycntry or cntries thereof duly made or to be made in the regis-ter book of the said Company of Stationers, or in the registerbook of either of the Universities respectively, had or shouldhave the right, privilege, authority, or allowance, solely toprint, ivithout the consent of the owner or owners of such bookor books;" nor should bind, stitch, &c., on pain of forfeiting • 13 & 14 Car. 11. c. 33.C 2



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 20                                  HISTORICAL SKETCH the same, and fjs. 8d. for each book, and being proceededagainst as an offender against that act. And by another clause, it obliged the printer of every werkto reserve three copies; one for the King's hbrarj', and onefor each of the Universities of Oxford and Cainbridge.* The entry of works in the register book of the Stationers'Company, had been so often recognised and treated as equi-valent to proof of ownership by decrees and other acts, thata legal title was thought to be attained by it, even paramountto that of the king's pateiitee, if he had not registered hiswork ; and Atkyns, who held a patent from the king forprinting all books touching the common law, finding

partiesacting in defiance of it, on the pretext of priority of titleby entry, petitioned the king, who issued a proclamation,twherein, after stating that differences had arisen between theStationers' Company and Mr. Atkyns, to whom the king hadgranted the sole right of printing all law books, owing todivers copies of such books being entered in the registerbooks of the Stationers' Company, by which « private pro-perty was pretended to be gained thereto; it was stated to behis Majesty's pleasure, that no book concerning the commonlaw should be entered in the register book, so as to givethe person entering it aiiy property in such book, but thatthe printing thereof be solely reserved to the said EdwardAtkins. A cause, in which this point was involved, was at thistime pending in the Court of Common Pleas, and is the firstcase on record concerning Copyright before a

legal tribunal.It is not regularly reported, but was quoted in the case ofthe Company of Stationers v. Parker, 1 Jac. II., Skinner's * This was the first foundation of the present claim of public bodies to copiesof every work pulilished. Sir Thomas Bodley, liad, as far back as 1610, made anagreement with the Stationers' Company, by which they agreed to give a copyof every work printed in the Company to the University of Oxford ; but thiswas a matter of private agreement, and not a compulsory clause of a statute. t Dated the 8th of Nov. 1671.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries Ol' THE LAW OF COPYRIGHT.                         21 Rep. p. 234. The circumstances were these : ' Roper, theplaintiif, had bought of the executors of Mr. Justice Crook,the third part of bis reports ; Streater, the defendant, had agrant from the King, and printed upon Roper; upon whichthe latter brought an action of dcbt upon the stat. 14 Car. II,Streater pleaded the King's grant, upon which Roper de-murred, and judgment was given for the plaintiff.' * And although this judgment was reversed afterwards inParhanient, yet its authority was not shaken, since the re-versal proceeded upon the grounds that the copy belonged tothe King. Besides, the Judges were not consulted on theoccasion, and it is not clear that they would

have supportedthe rcversal; for although the majority of the Lords concur-red in reversing the judgment, it was not till after long de-bate and consultation ; and the opinions of the Judges werenot taken ; for \^ hen the question was put, ' that the Judgesbe heard in this case,' it was carried in the negative, ' dissen-tiente Anglescv.' * Roper V. Streater, M. T. 24 Car. II., Rot. 237. It was said afterwards, inthe case of the Stationers' Company v. Parker, Skin. 233, in reference to theabovc case, and in answer to the argument of there being no right of copy atcommon law decided in this case, since it was brought on the Statute of 14 Car.II.that ' although it was truc, that the action was brought on the act of 14 Car. II.,yet that Statute did not give a right, but only an action of debt;' therefore, thatthe case was a precedent of an action on the common-Iaw right of the owner.

Perhaps this case of Roper )'. Streater was the one alluded to by SergeantPembcrton in T. T. 29 Car. II., 1 iVIod. Rep. 250, Stationers' Company v. Sey-mour, where he says, " When Sir Orlando Bridgcman was Chief Justice in thiscourt, there was a question raised concerning the vaüdity of a grant of the soleprinting of any particular book, with a prohibition to all others to print thesame, how far it should stand good against them that claim a property to thecopy, paramount to the king's grant; and opinions were divided on the point."If so, the Icarncd sergeant states the case rather differently when he says, " thatopinions were divided on the point." Perhaps he refers to the case before itwas decided, whilst it was pending in the court; and this appears more probable,since Sir Orlando Bridgeman was not Chief Justice, when judgment was pro-nounced, having been

thcn rcccntly elevated to the dignity of Lord Keeper.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 22                                   lUSTÜUlCAL SKETCH The act of Charles the Secoiid abovc mentioned, was atfirst made only for a hmited period, hut was afterwardsrenewed from time to time till the end of the session, 31Car. IL, which was in May, 1679, when it was suffered toexpire. The many debates aboiit the Popish Plot, the billfor excluding the Duke of York from the throne, the im-peachment of the Lord Treasurer Danby, the ill-humour ofthe Parliament, and their encroaching spirit, the short periodof their session, their hasty prorogation and subsequent dis-solution. are all reasons whv this bill was not again rcnewed,as it most likely would have been under other circumstances.And the two subsequent Pai-Ilaments

which were held in thisreign, were conducted so tumultuously, betrayed such a spiritof faction, and were dissolved so hastily, that no time wasfound for discussing a bill like the present one, so eompara-tively unimportant at that moment. As soon as the legislative protection was thus removedfrom the copies of works, the meaner and least honourablemen of the Stationer's Compari}', who had littlc to lose,having no copies of their own, and much to gain by piratingthe valuable works of their wealthier neighbours, and soreaping without cost what it had cost others umch to sow,began without shame or fear to appropriate to themselvesthe labours and property of others; whereupon the principalstationcrs met together in council, on the I7th of August,1C81, to take some effectual steps to prevent a practice soruinous to the best interests of their trade, and agreed

uponthe following by-law, which was accordingly passed.* It recited, that ' AVhereas several members of the companyhad great part of their estate in copies, and by ancicnt usageof the company, when any book or copy was duly enteredin the register book of the company, such person to whomsuch entry is made, was, and always had been, reputed and * Register Book.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRIGHT.                         23 taken to be the proprietor of such book or copy, and oughtto have the sole printing thereof, which privilege and in-terest was then of late often violated and abused;' and or-dained, that where any such entry was duly made, any otherperson printing, or importing, selling, binding, or stitchingthe same, without the consent of the owner or his assigns,should forfeit 12d. for every such copy so printcd or im-ported.* As our present object is confined strictly to tracing thedifferent steps by which the Law of Copyright arrived at itspresent state, we pass by, as foreign to our purpose, thelegal arguments and discussions that now arose in severalcases, as to the King's power of

granting exclusive patentsfor difTercnt works; since they were not so much cases in-terfering with the particular Copyright of individuals, asrcstrictions on the general liberty of printing. On the accession of James II. the 13 and 14 Car. II.c. 3.3, was revived by the Ist of Jac. IL, c. 17, for the termof seven years, and thence to the end of the next Session ofParliament. * This -was aftcrwards, on the 7th of October, approved of and confirmedby the Lord Chancellor and the Lords Chief Justices, to whoni it was sub-mitted for that purposc, pursuant to astatute passed in the 19 of Henry VU.which requires that all by-laws made by companies, shall be first examined andapproved of by the persons therein named, under penalty of ?40 for everydefault.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 24                                  HISTOKICAL SKETCH CHAPTER V. FROM THE REVOLUTIÜN IN 1688, TO THE ACCESSIONOF ANNE. lx WilHam and Mary's reign, whcn this act, commonlycalled ' The Licensing Act,' was about to expire, it was re-newed by the 4 W. & M. e. 24, sec. 15, for a year fromthe 13th day of Feb. 1692, O.S. and from thcnce until theend of the next Session of Parliament. It may appear curious that in times when liberty was sozealously asserting her rights, a bill that thus completclyfettered the prcss sliould have been again renewed; hut itwas in a manner secretly passed through the House ofCommons, it bcing an amendment proposed in committee toa general act for renewing about a

dozen of statutes thenabout to expire; and when the motion was put that thehouse agreed with the committee in that amendment, it wasonly carried by a majority of 19 out of 179 members pre-sent. On the bill being submitted to a Committee in theHouse of Lords, the house, aftcr reading the petition of se-veral booksellers and bookbinders, and others, dealers inbooks and printing, praying to be heard before the passingof the bill, ordered that they should be heard. But they donot appear to have met with much success, as the bill wassoon after read a third time ; on which occasion two riderswere ofFered, but these being negatived the bill was passed.A protest was, however, drawn up and signed by elevenLords, which thus concludes their reasons against the bill,—



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRIGHT.                         25 " Because it subjects all learning and truc Information to thearbitrary will and pleasure of a mercenary, and perhaps igno-rant, lieenser; destroys the property of authors in their copies;and sets up many monopolies."* We learn from ' lieasons humbly of?ered to be consideredbefore the act for printing be renewed/f that this ' destruc-tion of property' referred to certain mal-practices in the ma-nagement of the register book of the Company of Stationers.The Company, it appears, not being compclled to do so byany express words in the statute, sometimes asked largesums for making an entry, and at others refused or neglectedto enter books ; and not unfrequently

made false entries anderasm'es to the confusion of all property. It was also al-leged, that the terms of the Act itself were liable to miscon-struction^ as it seemed to make the fact of an entry equiva-lent to proof of Icgal ownership. " By the said Act it isenacted, that a book being licensed and entered into theRegister-book of the Company of Stationers, it is forbid tobe printcd without the owner's licence (who by virtue ofthat entry is owner) under the penalty of 6s. 8d. perbook; which Register hath (by the undue practices of theMa&ter and Wardens), been so ill kept, that many entrieshave been unduly made, insomuch that the true proprietors,boih by purchase, licence, and entry, all duly made of se-veral books, which afterwards have been erased, or the leaveswherein they have been writtcn have been cut out, and un-due entries made to others who had

no right, which is di-rectly contrary to the plain words and meaning of the saidAct, whereby the owners have not only been defrauded oftheir right, but also rendered liable to the penalty of 6s.8d. per book for all the books they printed, sold or bound.Many learned authors have been defrauded of their rightstherebj^ who, after many years' pains and study, and after- * Lords' Journals. t In the Brit. Mus., a printed slieet.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries '_()                                   IIISTORICAL SKETCH M ards by a bare dehvery of their books to be hccnsed, havebeen barred by surreptitious entries made in the said Regis-ter, (to instance, in the book callcd ' Regula Placitandi,'among many others, written by a leanied lawyer and worthyMember of Parhament.)" The Act so renewed was only of short duration, and ano-ther attempt was soon required to be made, to get its enact-ments again prolonged. Accordingly, on the lOth of Fe-bruary, 1694, O.S., when the Committee, appointed to in-quire into what laws were expiring, or had expired, gavein their report, they recommended, amongst other laws,that the 13 and 14 Car. II., e. 33, should be

revived.But the House rejected this recommendation, at the sametime, however, ordering a Committee to be appointed toprepare and bring in a Bill, ' For the better Regulating ofPrinting and Printing Presses.' A Bill was accordingly prepared and brought into theHouse on the 2nd of March, read a tirst time on the 7th, asecond time on the 30th, and sent into Committee. On thelatter day, a Petition was presented from the M aster, Ward-cns, and Commonalty of the Compaiiy of Stationers, settingfortli that they heard a Bill was depending in the House forthe better regulation of Printing and Printing-Presses, andthat if their property should not be provided for by the saidBill, not only the petitioners, but many widows and others,whose whole livelihood depended on the petitioners' pro-perty, would be utterly ruiiied.* They therefore prayed tobe

heard by counsel touching the said Bill. What became afterwards of this Bill, we cannot learn ;whether it was lost in the committee, or whether the reportof the committee was never given in, on account of morepressing business, or the near termination of the sessionwhich occurred on the 3d of May. Perhaps it was a mea- * House of C'oininons' Journals.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OP COPYRIGHT.                        27 sure that satisfied neither party, for it appears probable thatit was only brought forward to show that while the Com-mons refused to revive the Licensing Act, tliey were not un-willing to pass some measurc of a more moderate nature toregulate the liberty of printing. We are, however, left toconjecture, for there were no debates on the subject, nor anyinformation beyond what may be gleaned from the scantydetails in the Commons' Journals.* In the meantime the bill to continue the acts about toexpire, was passed in the House of Commons, carried upto the Lords, and there on the 3rd of April committed;when, amongst other amendménts to the bill,

the veryresolution which the Commons had rejectcd, of revivingthe 13 and 14 Car. II, c. 33, Mas pi-oposed and carried,and the bill, with this alteration, passed and sent down tothe Commons for their concurrence. The Commons thendesired a conference, which being had on the 18th of April,they submitted to their Lordships a great many reasons fornot eonsenting to the renewal of that act. Amongst the rest:" Because that act prohibits printing any thing before entrythereof in the register of the Company of Stationers (exceptproclamations, acts of parliament, and such books as shall beappointed under the sign manvial, or under the hand of aprincipal secretary of state); whereby both houses of parlia-ment are disabled to order any thing to be printed; and thesaid Company are empowered to hinder the printing all inno-cent and useful

books; and have an opportunity to enter atitle to themselves and their friends, for what belongs to andis the lahour and right of others." f The Lords then retired * Tlic last that was hcard of this Bill, was on the 3rd of April, when the Houseordereti, that the Committee to whom the Bill was committed, should have powerto sendfor persons, papers, and records. t And another reason was, " Because that Act prohihits any one, not only toprint books whereof another has entered a claim of propcrty in the register ofthe Company of Stationers; but to bind, stitch, or put theni to salc, and that



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 28                                HISTOUICAL SKETCH to their own house, and on the question being put, whetherthey agreed with the Coinmons in leaving out the clause,reviving the 13 and 14 Car. II, e. 33, it was resolved in theafSrmative. So that this act, commonly called the ' Licensing Act,'finally expired on the 25th of April, 1694; which was the endof the next session, after the expiration of a year from the13th of February, 1692, O.S. The same inconveniences arising as did on the former occa-sion, on the expiration of this act, the stationers soon after-wards convened a common-hall,* and passed a by-law, similarto the one of August, 1681. It recited: "Whereas diversmembers of this company have great parts

of their estates incopies, duly entered in the register book of this company,W'hich, by the anclent usage of the company, is, are, or alwayshath and have been used, reputed, and taken to be the rightand property of such person and persons (members of thiscompany), for whom or whose benefit such copy and copiesare so duly entered in the register book of this company, andconstantly bargained and sold, amongst the members of thiscompany, as their property; and deviscd to children andothers, for legacies, and to their widows for maintenance; andthat he and they, to whom such copy and coj)ies are so dulyentered, purchased, or devised, ought to have the sole print-ing thereof:" And ordained, " for the better prescrvation ofthe said ancient usage from being invaded by evil-mindedmen, and to prevent the abuse of trade by violating the

same,"that ' where any such entry of a book was duly made, any oneprinting, importing, selling, binding, stitching, or exposingthe same to sale, should forfeit the sum of 12d. for eachcopy, or part of such copy.' under a great pccuniary penalty; thoiigh it is impossible for a bookbinctcr, stitcher,or seller, to know whether the book brought to him were printed by the proprietoror another."                                       » 14th May, 1694,



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE I.AW OF COPYUrGHT.                          29 CHAPTER VI. FROM THE ACCESSION OF ANNE, TO THE PASSINGTHE 8tH ANNE, C. 19. BuT as the foregoing by-law did not have the desired effect,and some of the poorer sort of the printers, and others notbelonging to the company, persisted in printing other men'scopies: the parties aggrieved petitioned parliament in theyears 1703, 17OG, and again in 1709, to put a stop to thesemal-practices, and to enact penalties against the oifenders. Some time beforc, in one of the petitioiis of?ered againstthe renewal of the hcensing act, we find the following, sug-gested by the petitioners, as heads of a bill, they were willingto have passed. ' 1, That it should

be made felony for anyprinter to neglect to put his name and address to any bookhe printed. 2, That a penalty should be fixed on seditious,treasonable, and scandalous books. 3, That "the proprietorshould be secured in his particular copies, by giving him amethod of process, and treble costs and damages against theinvader." 4, That the register-book of the Company ofStationers should be duly rectified, and all fraudulent and falseentries, and entries of popish books, and other illegal andscandalous books there entered, be expunged, and the trueproprietor thus reinstated in his right.' It is in fact the burden of almost all the petitions that wemeet with, prior to the 8th of Anne, that security be givento the proprietor for quiet enjoyment of his property in hiscopies; not that a property in his copies be given to him.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 30                                  IIISTOIUCAL SKETCH It is his undoubted right, they say. In the petition abovealluded to they assert : "The property of English authorshath been always owned as sacred among the tradcrs, andgenerally forborne, hithcrto to be invaded : but if any shouklinvade such properties, titere is remecJy, by la\^s alread}'made, and no other were ever thought ncedful till 1CC2." Again, in another petition entitled " Rcasons against theAct for Licensing," they say : " As for securing propert}^,ifs securedby lav) already, as om* own exj)crience mayshow;and before 1662, there nas no Act of Parliament for regu-lating printing; it is the cnclosed common that is intendedby the patentees to be made a

property by Act of Parliament.That particular property may be sccured, is earnestlydesired." But although there was remedy, it was not equally clcarwhat that remedy was. Copyright had been so long pro-tected in the manner we have sliown, by decrees and acts,that any other mode of proceeding was almost unknovin.*Besides, what use was there in runnina; the hazard of anaction at law against persons, wbo could not, even in thecvent of success, pay the costs, much Icss the damages, thatmight be adjudged against them? It was these circumstances that induced the respectablcportion of the trade to earnestly desire that some step shouldbe taken in Parliament to more effectually secure their pro-perty ; and by the authority of the legislature, to proclaim,that their rights were no longer to bc tramplcd on withimpunity. "They set forth to the Parliament,"

says Mr. Strype, inhis edition of Stow's Survey of London, "that when the * It is true, there was the instance in Charles the Second's time, soon after theexpiration of the Licensing Act, in the King's Bench, of an action on the case,brought for printing the Pilgrim's Progress, ' of which the plaintirt' was and isthe truc proprietor; whereby he lost the benefit and profit of his copy.' Poynderr. Bradyl, H. T. 31. Car. II. Lilly's Entries, p. Tw. But this was a solitary case,and as it does not appear that the action was procceded in, it could hardly operateas a precedent.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OK COPYRIGHT.                         31 author had conveyed over his copy to any of them, they hada just and legal property thcreunto. And that they had & iven sums of money for copies^, and had settled those copies on their wives at marriage, or on their children at theirdeaths. And that at this time many widows and orphanshad none other subsistence; and that the copies then in usehad cost the present possessors (exchisively of all othercharges of print and paper) at least ?50,000. Urging fur-ther that this property was the same with houses and otherestates, being agreeable to common law and good reason.To which might be added, that unless this liberty of printingupon the owners of copies

were stopped, it would prove agreat discouragement to the printing of many good books,offered by authors to the booksellers, who would not care tomeddle in such uncertain gain, and thereby might ensuegreat prejudice to knowledge and learning." And in another case given to the members in support oftheir application for a bill, the last reason or paragraphis as foUows:—" The liberty now set on foot of breakingthrough this ancient and reasonable usage is no way to beeffectually restrained, but by an Act of Parliament. For, bycommon law, a bookseller can recover no more costs than hecan prove damage; but it is impossible for him to prove thetenth, nay perhaps the hundredtli part of the damage hesufferSjbecause a thousand counterfeit copies may be dispersedinto as many diiferent hands all over the kingdom, and he isnot able to prove the sale of

ten. Besides, the defendant isahvays a pauper; and so the plaintift' must lose his costs ofsuit. No man of sttbstance had heen known to ojfend in thisparticular; nor will any ever appear in it. Therefore, theonly remedy by the common law is to confine a beggar to therules of the King's Bench or Fleet; and there he will conti-nue the evil practice with impunity. We therefore pray thatconfiscation of counterfeit copies be one of the penalties to beinflicted on offenders."



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 32                                   HISTOKICAIi SKEITII By which we may learn that the reason of applying forsome law on the subject, was not because an author wasthonght to have no right in his copy, or no remedy for itsinfringement; but because it was sought to rcnder his rightmore beneficial, by the remedy being made more effectivc.The aetion on the case could only give the damages arisingfrom each particular sale of a copy proved at the trial; andthe judgment obtained could have no effect on the piratedcopies still remalning in the prlntcr's hands, which lie wasstill at the same liberty to attempt to dispose of as at first.Besides, the aetion on the case was a peculiarly inappropriateand expensive remedy against

partics, who had no propertyto answer the event of the trial, and where the plaintiff, evenwhen successful, was left to pay his own costs; for at thistime no man of respeetability or substance as has been al-ready stated, had been known to ofFend in sueh a case. In compliance, therefore, Mitli the above petitions, leavewas given to bring in a bill, which, we are told, went to theCommittee as " A Bill to secure the undoubted property ofcopies for ever."* And as this Bill has had a very materialeffect on the property of authors, and has been adjudged totake away from them any common law right they before pos-sessed, it will not be unprofitable to mark the steps by whichit passed into a law. On the llth of January, 1709, O. S., say the Journals ofthe House of Commons, " Mr. Wortleyf according to orderpresented to the House, 'A Bill for the encouragement

ofLearning, and for securing the property of copies of Booksto the W^/i^/wZ owners thereof;' and the same was receivedand read a first time." An early day was named for the second reading; but it * Mr. Justice Willes, in Millar v. Taylor, 4 Burrow's Rep. p. 2.'533. But whatauthority the learned Judge had for this statement, does not appear. t Afterwards the husband of the beautiful and accomplishcd Mary Pierre-point, better known as Lady Mary Wortlcy Moiitague.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRIGHT.                        33 was sufFered to pass by without any notice being taken tillthe 2nd of Februaiy, when was presented, " A Petition ofthe poor distressed printers and bookbindei's, in behalf ofthemselves and the rest of the same trades, in and about thecities of London and Westminster; setting forth that thepetitioners, who are in number at least five thousand, havingserved seven years' apprenticeship, hoped to have gotten acomfortable livelihood by their trades; but that the libertylately taken, of soine few persons printing books, to whichthey have no right to the copies, is such a discouragement tothe bookselling trade, that no person can proceed to printany book without

considerable loss, and consequently thepetitioners cannot be cmployed, by which means the peti-tioners are reduced to very great poverty and want. And,praying that their deplorable case may be effectually redressed,in such a manner as to the house shall seem meet." The Houseordered the petition to lie on the table, till the Bill beforethe House was read a second time, which it accordingly wason the 9th of the same month. After several amendments had been made in Committee, itwas read a third time on the 14th of March, and passed.The title was then fixed as, '^An Act for the encouragementof learning, by vesting the copies of printed books in theauthors, or purchasers of such copies, during the times thereinmentioned." The Lords made some amendments, amongst the rest, thegiving the further term of fourteen years in the event of theauthor

surviving the first fourteen years; and the Commonshaving agreed to all of them except one, which was strikingout the clause regulating the price of books, and which wassubsequently abandoned by the Lords, the Bill was passed,and received the royal assent the same day, being the last ofthe session. This act stands in the Statute Book as the 8 Annee, c. 19.It recites that, " Whereas printers, booksellers, and other D



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 34                                  lUSTORICAL SKETCH persons, have of late frequently taken the liberty of printing,reprinting, and publishing, or causing to be printed, re-printed, and pubhshed, books and other writings, withoutthe consent of the authors or proprietors of such books andwritings, to their very great detriment, and too often to theruin of them and their families :" And enacts, "for prcvent-ing, therefore, such practices for the future, and for the en-couragement of learned men to compose and write usefulbooks ;" that the author or his assigns of any book publishedbefore the lOth of April, 1710, should have the sole right ofprinting and publishing it, for the term of twenty one years,to commence from that day; and

the author or his assignsof any book thereafter to be published, should have the soleright of printing and publishing for the term of fourteenyears, from the date of publication ; with a provision for afurther term of fourteen years, if the author should be livingat the expiration of the first. And any one printing suchbook within the period specified, without the owner's con-sent, should forfeit all such books or parts thereof, and ld.for every sheet of the same, one half of the penalty to go toher Majesty, and the other to any one suing for the same. The forfeiture and penalties were not to extend to caseswhere the title of a work had not been duly entered in theregister book of the Stationers' Company, which entry theclerk of the Company was required to make, on payment ofa fee of 6d.; and, on refusal, notice in the Gazette to be oflike avail. When books were sold at

unreasonable prices, the LordArchbishop of Canterbury, the Lord Chancellor, the LordKeeper of the Great Seal, the Lord Bishop of London, theLord Chief Justices of Queen's Bench, Common Pleas, theLord Chief Baron of the Exchequer, the Vice Chancellors ofthe two Universities, or any one of them, on complaint beingmade, might inquire into the same, and regulate the price ;



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRIGHT.                       35 and any bookseller selling contrary to that regulation shouldforf'eit ?5 for every book so sold. * Nine copies of each book were to be sent to the publiclibrarics therein named, on penalty of ?5, and the value ofsuch copy. t Nothing in the act was to extend to the prohibiting theimporting or selling any books in Greek, Latin, or any otherforeign language, printed beyond the seas. All actions were to be brought within three months. These were the principal provisions of this Bill, whichconcluded with this very general proviso: " That nothing inthis act contained should extend, or be construed to extend,cither to prejudice or confirm any right that the said Univer-sities, or any

of them, or any person or persons have or claimto have to the printing or reprinting any book or copyab-eady printed or hereafter to be printed." We have no account of any debates on the subject; norindeed do we knovv what were the provisions of this Bill, asit was first introduced into the House of Commons; but wemay fairly assume from the language of the petitions, andfrom the original title of the Bill, that it was submitted tothe House, as a Bill to protect the property in Copyright ofan author in perpetuity; and that the House, unwilling torun the hazard of such prospective legislation, as the enact- * This clause was repealcd by 12 Geo. II. c. 3G. t With regard to this clause it may be curious to observe the changes it wentthrough, before it became as it now stands. As the Bill was originally brought into the House of Commons, it was onlyfor three eopies to

be delivered to the same public bodies, who were entitled tothcm, imder the 13 & 14 Car. II. c. 33. In the passage of the Bill through theCommons, two more copies were added for the Edinburgh University and SionCollege ; and the Scotch Peers, in the House of Lords, not to be behind hand inletting so good an opportunity pass for enriching their public librarics, at theexpense of the poor author, added accordingly four more copies for Scotland,making the nine in all. D 2



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 36                                  HI8TORICAL SKETCH ment of penalties and forfeitvires for ever, took a middlecourse, and granting the penalties and forfeiture for a term,introduced a proviso, saving all rights an author might haveby common law for a longer period, the same as if the acthad never been made. It has been said that the proviso wasonly meant to save the rights of patentees ; but, as has beenwell observed, if so, it was of no utility; since there is nothingin the act that could have extended to injure or confirm pa-tent rights, they not being mentioned or comprised in anywords therein. Besides, it is evident that the common-lawright of an author was admitted at the time; not only by theproofs before

addueed, but by the very language of the re-cital,—' that divers persons had taken the liberty of late,'—-' for preventing therefore such practices for the future'—bywhich phrases, the legislature would never have denominatedthe exercise of what, till then, was a legal right; and thecommon-law right of an author being admitted, it could notwith any reason be supposed to have been bartered awayfor so short a period as that of fourteen years, with the con-tingency only of a further term on the expiration of thefirst; and the books to be limited, even during that time, towhat price, certain persons, named by the act, should con-sider as reasonable. But we shall have to return to this sub-ject further on, in the famous case of Millar v. Taylor, andtherefore shall not insist more on it in this place.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRIGHT.                     3J CHAPTER VII. FROM ?HE PASSING THE 8 ANNE, C. 19, TO THE CASEOF MILLAR AGAINST TAYLOR, IN 1769. A LONG period had not elapsed, before application was madeto Parliament to amend the foregoing act. It would appearthat most of the popular works, which appeared about thistime, were reprinted in Ireland and in Holland, and importedinto England, where, by reason of their cheapness, they metW'ith a ready and scarcely concealed sale. For the penalty,by the 8 Annae, c. 19, being only a penny per sheet and theforfelture of the book, was not of a nature to deter those whowere concerned in this profitable traffic; so that Parliamentwas

applied to for further protection : and on a committeebeing appointed, pirated editions, printed abroad, of no lessthan twenty-nine different English authors, were placed be-fore them. In pursuancc of their recommendation, leavewas then given to bring in a Bill ' to make more effectualthe 8 of Anne, e. 19.'* What the exact nature of this Bill was, or what were theamendments made to it in the Commons, we cannot ascer-tain; but its provisions seem to have undergone considerablechange in their progress through the House, if we may inferanything from the alteration in its title, which was orderedto be " An Act for the better encouragement of learning, andthe more effectual securing of the copies of printed books tothe authors or purchasers of such copies during the times * On the 12th of Maich, 1735.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 38                                  HISTORICAL SKETCH therein mentioned, and for repealing an Act passed, &c., in-tituled, &c." (the 8 of Anne, c. 19.) It passed the Com-mons; but the second reading in the Lords was put off fromday to day till the 19th of May, before which day the Parlia-ment was jirorogued. On the llthof Februarj', 17375 this BilI was again broughtforward in the House of Commons, and a division took placeon the question that the Bill do pass, which was carried bya majority of 63, out of 237 members present. In the Houseof Lords it advanced a further stage than in the last session,for it passed a second reading, but was afterwards put oflF,for a month, on the question of the House going into com-mittee

on the lOth of May. Finding that the opposition was too strong to this Bill togive any hopes of its being finally carried, its framers turnedtheir attention more immediately to the remedy of the evilsof foreign importation, and obtained leave on the I7th ofApril, in the following year, to bring in " A Bill for prohi-biting the importation of books, reprinted abroad, whichwere originally printed in Great Britain," The words " andfor limiting the price of books," were added to its title in itsprogress through the house. This Bill, like the foregoing,was thrown out in the House of Lords, although it reachedas far as the motion for the third reading. Such uninterrupted ill-success did not however prevent itspromoters from bringing it forward again, at the ncxt sessionof Parliament, and they reaped the usual reward of perse-vcrance; for although an attempt was made to throw it outin

the House of Lords, on the question of going into Com-mittee, it was defeated, and the Bill finally passed on the 9thof May 1739, and received the royal assent on the 14th ofJune.* Perhaps their ultimate success was owing to thechanged nature of the Bill; for it now contained only two * 12 Geo. 11. c. 30.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRIGHT.                         39 clauses ; one, which so far from limiting the prices of books,expressly repeals the section of the S Anne e. 19, to thateffect; and the other, which forbids the importation fromabroad of any book first printed here within twenty years,on penalty of forfeiture of books, ?5, and doublé the valueof each copy so imported or knowing sold.f Although the foregoing act prevented in a great measure theimportation of pirated editions from Treland, it did not pre-vent their being printed there : and to how great an extentthis system of reprinting was carried, may be seen by thefollowing extracts from a statement made by Ilichardson, theprinter of Sir Charles Grandison, in 1753. It

appears thatsome Irish printers, notwithstanding the extraordinary pre-cautions he had taken, contrived to get proof sheets as thework was in the press, from some of his servants, and an-nounced it for publication in Dublin, almost contempora-neously with the London edition. He says : " It has been customary for the Irish booksellersto make a scramble among themselves who should first entitleliimself to the reprinting of a new English book, and happywas he who could get his agent in England to send him acopy of a supposed saleable piece, as soon as it was printedand ready to be pubHshed. This kind of property was nevercontested with them by authors in England ; and was agreedamong themselves (i. e. among the Irish booksellers andprinters,) to be a sufficiënt title, though now and then a sharkwas found, who preycd on his own kind, as the

newspapersof Dublin have testificd. But the present case will show towliat a height of basencss such an undisputed licence is ar-rived." And he concludes his remonstrance with these ob-servations : " After all, if there is no law to right the editor f This Act was only temporary ; but was continued by the 27 Geo. 2. c. 18,33 Geo. 2. c. Ifi, and the 2'J Geo. 3. c. 50. It is now expired, and the existingrcgulation against importation of boolis is 41 Geo. 3, c. 107. sec. 7.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 40                                  HISTORICAL SKETCH and proprietor of this new work (new in every sense of theword), he must acquiesce; but with this hope, that, from soflagrant an attempt, a law may one day be thought necessary,in order to secure to authors the benefits of their own la-bours. At present the English writers may bc said, from theatterapts and practices of the Irish booksellers and printers,to live in an age of liberty, but not of proper ty."



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OK TUE LAW OF COrYRIGHT.                            41 CHAPTER VIII. THE CASE OF MILLAR AGAINST TAYLOR. We now come to the famous copyright case of Millar v.Taylor, in the King's Bench in 1769; in which the nature,custom, and law of literary property were most fully andably discussed. The term given in old copies by the 8 Anne, c. 19, wastwenty-one years, from the lOth of April, 1710; and there-fore the earhest period in which the common-law right ofthe author in them, could come in question, was after thelOth of April, 1731. And we tind that in 1735, and after-wards, injunctions were granted by the Court of Chanceryrestraining the printing of particular books, the copyright

bystatute in which had expired; and these were acquiescedunder. But a doubt afterwards arising, a common law action,Tonson against Collins, was by consent brought to decidethe right. The Court heard two arguments upon the case,but being then informed that the action was brought bycollusion, and that the defendant would acquiesce in thejudgment, which was to beused against third parties, refusedto proceed with it, although the counsel for the defendant,we are told, argued the case bona fide and very ably. VVhilst this cause was pending in the common-law courts,several injunctions were refused in Chancery on that ground.As soon, however, as the reason was known why the Courtwould not proceed with the case of Tonson v. Collins, andthat the leaning of the opinion of the Court, as far as it could



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries \<;. 42                                  HISTORICAL SKETCH be ascertained, was in favor of the plaintiff; the action wascommenced of Millar against Taylor, which we are nowabout to notice, It must not be expected that we can. giveall the arguments, or objections, started on either side in tbiscause, since the judgments delivered by the Court occupy97 pages of close 8vo. print. * All that we can hope to do,is to give a leading outline of the principles on which thecase was argued, referring the more curious reader to the re-port itself for fuller Information. The facts were these : — Millar, a bookseller, purchased in1729, from Thomson, the Copyright of bis ' Seasons,' whichhad been published about a year

before. In 1763, Taylor,the defendant, published an edition; and Millar accordinglybrought the present action on the case for damages againsthira, on the supposed common-law right—since any right bystatute bad expired in l'JüG or 7- Ileversing the order used at the trial, we shall commencefirst with the arguments adduced against literary property,and afterwards proceed to confute them. And against the right of literary property, the argumentswere dividcd into three heads. First, That by its very nature no such property could exist. Secondly, That if it could eixst, yet there was no proofthat it did exist. And thirdly, that if there was proof that such a [)ropertydid once cxist, yet the stat. 8 of Anne, c. 19, had taken itaway; and on principles of public policy it ought not to beagain revived. And first, that by the very nature of hterary

productions,no property in them could cxist. For to claim a property ina thing, it was said, it is necessary that it should have cer-tain qualities; it should be of a corporeal substance, be ca-jiable of occupancy or possession, it should have distinyuish-able proprietary marks, and be a subject o? sole and exclusive * BuiTOw's Rq). Vol. IV. p, 2310-2407.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF TIIE LAW OF COPYRIGHT.                        43 enjoyment. But the property claimed, possessed none ofthese indispensable characteristics. It had no corporeal sub-stance : for the claim was not made to the print and paper ;but to the ideas contained in a book, which are intangibleand incorporeal. It was not capable of occupancy or posses-sion. For an occupancy or possession to exist, must have adefinite period at which it commenced; and when shouldthis be ? As soon as the author conceived the ideas, or nottill he had written them down, or not till he had publishedthem ? In the first two cases, it was absurd to assert that hecould thus have a right to prevent ethers, to whom theymight

equally occur, from publishing them; and in the last,it scemcd strange to date the private property from the timeof making them public. Besides, many might never see thebook ; and surely the ideas were as free to them to publish,as to the original parties. It had no distinguishable proprie-tary marks : for what stamp or teken of property could aman affix to intellectual ideas: how signify to the world thathe had appropriated them to himself; since mere mentalideas admit not of any actual or visible possession ? And itcould not be the subject o? sole and exclusive enjoyment. Foran author to have this, although he need not have total ac-tual possession in himself, must have the potential power,that is, the power of confining it to himself and excludingothers. Now an author could not be said to exercise thispower over his ideas after

publication. And it was no sign,as it was contended, that an author had a property in hisworks, because he had the 'jus fruendi, ac disponendi;' forthat definition of property merely relates to the personal do-minion of a proprietor, and not to the object; and respectsan acknowledged subject of property, not the object which ispresumed to be so. And, secondly, that if such a right could exist, yet there\A as no legal proof that it did; for the only evidences infavour of a common-law right by custom before the statute



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 44                                   HISTOKICAL SKETCH of Anne, besides some injunctions of the Court of Chancery,were two by-laws of the ^tationers' Compaiiy, which apphedexclusively to their own members, and some ordinances andparticular privileges, made at a time when might had moresway than right. Therefore, to deduce a custom in favour ofCopyright from proofs of this nature, was as absurd as if ithad been contended, that there was a right to search houses,seize books, and imprison persons, because formerly such aright was sanctioned by those acts. Again, those acts, evenallowing their vaUdity, did not strictly app'.y, for there wasno mention of the author in them ; all the protections, all

therights, were conferred on printers. In fact, the ordinancesand acts were all calculated with political views, and the pro-tection they gave was only incidentally to members of theStationers' Company and patentees, and not to the rights ofauthors in general. As to the injunctions of the Court of Chancery, except inthree cases, one of Nelson's Fasts and Festivals, another ofthe Whole Duty of Man, and a third of Newton's Milton's Pa-radise Lost, they were not granted by virtue of any supposedcommon-law right, but under the provisions of the 8 ofAnne, c. 19: for by this act, there was certainly a sufficiëntproperty during the term thereby secured, on w'hich to fouudan application for an injunction; since the statute in thefirst place, and before the penal provisions, affirmatively en-acts, that the author or his assigns shall have the sole rightof

printing, for the terms therein mentioned, and then or-dains penalties in case of disobedience ; so that there is adistinct riffht given to the author and his assigns, whilst thepenalty is given to the informer and the Crown in equalparts. And Lord Chief Justice Holt lays it down, " thatwherever a statute givcs a right, the party shall by conse-quence have an action at law to recover it."* The author'sremedy is vcry different from an infonner's prosecuting for • Ewer r. Joncs, 2 Salk. 415 and 6 Mod. 20.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OP THE I.AW OF COPYRIGHT.                         45 the penalty. The latter must pursue all the remedies thestatute requires ; for in such a prosecution, the charge is foran offence, and therefore the ofFence must be strictly broughtvnthin all the provisions of the act. But if the plaintiff onlyseeks satisfaction to himself as the party aggrieved, withoutprosecuting for any penalty, there is not in such case anylimitation by the statute.* And as to the three exceptedcases of injunctions, had they even been perpetual, instead ofbeing only temporary as they were, they could have no effectin a court of common law, in a common-law case; and al-though it was urged that they were acquiesced under, yet

theacquiescence of parties could not alter the law, and these in-junctions were but temporary suspensions, ' till the rightsshould be determined;' and none of them contain any ex-press decision whatever. For the Court of Chancery evi-dently considered this matter as unscttled, since in the caseof Millar against Donaldson, Lord Northington would notdetermine the point, but left it to be considered in a court ofcommon law. And with regard to the case of Milton's ParadiseLost, there is a note of Lord Hardwick's, by which it seemsthat the injunction in that case was founded on Dr. Newton'snotes only; for his Lordship said, " that at first he was in-clined to send the cause to the Judges to settle the point oflaw; but as Dr. Newton's notes were manifestly within 8Anne, he would grant an injunction to them, without decid-ing the general question of

property at common law." And, thirdly, that if there was proof that such a propertydid once exist, yet the statute 8 of Anne, c. 19, had taken itaway, and on principles of public policy it ought not to beagain revived. The act is entitled, " An Act for the Encou-ragement of Learning :" and how ?—" By vesting the copiesof printed books in the authors or purchasers of such copies,during the times therein mentioned." But had they had a right * See the case of Beekfoid t'. Hood, post. p. 56.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 40                                  HISTORICAL SKETCH at common law before ; it would have been a strange encou-ragement ' to abridge an actual right before subsisting inthem; to deprive them (as was done by the 4th section,\vhich regulated the price of books) .of the natural right(which every other person has) of fixing the price of thegoods he sells, and to subject the value of their property tothe regulation of others.' Besides, ' the penahy does notseera much calculated for " the cncouragement" of the au-thor; for the books are to be forthwith damasked, and madewaste paper of, and the forfeiturc is to go, one half to theking, the other to the informer, but no part of it to theauthor.' It was clear, then, by

the change made in the bill,from " securing the property," to " vesting the copies," thatit appeared ' to the legislature that abstractedly from thisstatute, authors had no exclusive right whatever; and conse-quently, must be very far from having any pretensions to aneternal monopoly : but that, as the act gave them a temporarymonopoly for a limited time, it might be reasonable to makethe provisions and restrictions contained in it; and theywould then have a proper operation.' And that as to theprovision in the 9th section, " That nothing in this act shouldextend to any right that the Universities or any persons havein any book already printed, or after to be printed," which, itwas contended, excepted the common-law right of the author;it was plain to sec, that it had no view to any general ques-tion of law or general claim; but was only pointed at

theprinting and reprinting of particular books. For if thedesign of the statute clearly was to vest a temporary copyrightin the author, what a laborious nullity it would have been,after all, to say, that the foregoing enactments were not tohave any effect on the possessions of authors. And on principles of public policy, such a claim shouldnot be allowed, when the inconveniences were seen, whichmight ensue from it. For it would be in the power of book-sellers or others, who had purchased the works of our best L^A



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE I,AW OF COPYRIGHT.                            4? authors, to wholly suppress them : and although it was said,that if thcy did not keep a sufficiënt number of copies inhand, it would amount to an abandonment of their right, andany might print them; yet who was to say, what was anabandonment, and what endless litigation it might lead to ?And as to prices, a bookseller might ask what prices hepleased for useful works, and so the generality of mankindba dcbarred of their use, which was the purpose of theirpublication. And, in truth, the only claim ' an author can really make,is to the public benevolence, by way of encouragement. Forhis case is exactly similar to that of an inventor of anew

machine. Both original inventions stand upon thesame footing in point of property; whether the case bemechanical or literary, whether it be an Epic Poem or anOrrery. Mr. Harrison, the inventor of the Time-piece,employed at least as much time and labour and study uponhis time-keeper, as Mr. Thomson could do in writing hisSeasons: for in planning that machine, all the faculties of themind must have been fuUy exerted. And as far as value is amark of property. Mr. Harrison's time-piece was, surely, asvaluable in itself, as Mr. Thomson's Seasons. And yet it ison all sides acknowledged, whenever a machine is published,(be it ever so useful and ingenious) the inventor has no rightto it, but only by patent; which can only give him a tempo-rary privilege. And although the inventor of the air-pumphad certainly a property in the machine which

he formed, hedid not thereby gain the sole property in the abstract prin-ciples upon which he constructed his machine: and yet thesemight well be called the inventor's ideas, and as much hissole property as the ideas of an author.' Therefore, on the whole, inasmuch ' as the monopoly nowclaimed was contrary to the great laws of property, and totallyunknown to the ancient and common-law of England : as theestablishing of this claim would directly contradict the legis-



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 48                                   HISTORICAl. SKETCH lative authority, and introducé a species of property contraryto the end for which the whole system of property was esta-bhshed: as it would tend to embroil the peace of society,with frequent contentions—(contcntions most highly disfigu-ring the face of literature^ and highly disgustiiig to a liberalmind ): as it would hinder and suppress the advanccment oflearning and knowledge; and as it would strip the subject of his natural rights ;' it was hopcd that the Court would at                 j once disallow so extravagant a claim.                                                      | In answer to these arguments, the supporters of the claim                 | of literary property replied,

first, that the metaphysical rea-                 | sonings concerning the notions of property, indulgcd in hj                 j their opponents, were too subtilc : That their definitions of                | property were too narrow and too confined ; for the rules                 j attending property raust keep pace with its increase and im-                 | provement, and must be adapted to every case : That a dis-                 | tinguishable existence in the thing claimed as property, an                 I actual value in that thing to the true owner, are its essen-                 ? tials : That the best rule of reason and justice seemed to be,                 I ' to assign to everything capable of ownership, a Icgal and                 i determinate owner:' That it was not necessary that the sub-                 ] ject should be of utility to man, or have any capacity to be fas-               : | tened on, as was

insisted : That a capacity to be distinguished                 j ansvvered every end of reason and certainty, which is the               , | great favorite of the law : That " the present claim w-as               j 1 founded upon the original right to the work, as being the               I | mental labour of the author ; and that the effect and produce                 i of the labour was his : That it was a personal incorporeal                 | property, saleable and profitable, having ' indicia certa;'                | for though the sentiments and doctrines might be called                1 ideal, yet when the same were communicated to the sight                | and understanding of every man by the medium of printing,                |the work became a distinguishable subject of property, andnot totally destitute of corporeal qualities:" That indeed tocontend otherwise was futile, since it was settled and

ad-



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRIGHT.                         49 mitted that literary compositions in their original state, andincorporeal right of the publication of them were the privateand exclusive property of the author, and that they might beever retained so ; and that if they were ravished from himbefore publication, trover or trespass lay.* Now how shouldthe jury estimate the damages in such a case ? By the valueof the ink and paper ? ' Certainly not. It would be most rea-sonable to consider the known charaeter and ability of theauthor, and the value which his work (so taken from him),would produce by the publication and sale. But withoutpublication, the work would be useless to the author, be-cause

without profit, and property without the power of useand disposal, is an empty sound. Publication, therefbre, isthe necessary act, and only means, to render this confessedproperty useful to mankind, and profitable to the owner; inthis they are joint]}^ concerned.' It would be therefore harshand unreasonablc to construe this only and necessary act tomake the work useful and profitable, to be destructive atonce of the author's confessed original property, against hisexpressed will. That to contend ' that by the law of nature,property ends when corporeal possession ceases,' was clearlyfalse, since Barbeyrac shows, that such perpetual possessionis impossible, and that however ' we may presume this inrespect to those things which remain such as nature hasproduced them ; yet, as for other things which are the fruitsof human industry, and

which are done with great labourand contrivance usually, it cannot be doubted but every onewould preserve his right to them till he makes an open re-nunciation.'t Now there was no open renunciation in thepresent case, for was there not a difference betwixt sellingthe property in the work, and only one of the copies ? ' Couldit be conceived, that in purchasing a literary composition at • Pope V. Curl. Webb v. Rosc. Lord Clarendon's Works. Forrester v.Walker. Duke of Queensbury t'. Shebbeare.t Ed. of Puffendorf. Lib. iv c. G. note I. ?



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 50                                  IIISTORICAL SKETCH a shop, the purchaser ever thought hc bought the right tobe the printer and seller of that spccific work ? The improve-ment, knowledge, or amusement which he coidd derive fromthe performance was all his own, but the right to the work,the Copyright, remained to him whose industry composed it.' With regard to the second head or division of the defen-dant's argument, namely, that there was no legal proof ofthe existence of Copyright before the 8th of Anne, c. 19, itwas answered that the exchisive privileges, the deerces ofStar-chamber, and the ordinanccs of Parliament, were legalproofs to the extent to which they were cited, for they werenot adduced as acts

establishing a right, but merely as recog-nitions of one previously existing ; that further confirmationsof this right were to be found in the customs of the Sta-tioners' Company. And although it was said that thesecustoms and by-laws were inconclusive in proof of a generalusage, inasmuch as they were only binding on their ownmembers, yet, in thus arguing, it seemed to be totally for-gotten that all printers were obliged to belong to the Sta-tioners'Company; and although perhaps there mightbealwayssome unallowed printing going on secretly, yet such was anexeeption to the general rule, and could in no way impugn ageneral usage. That as to no mention of the author everbeing made, but only the printer, it was quite clear that thisarose from the printer generally standing ' in loco auctoris,'being the ' owner' of the copy ; whilst the author from va-rious

circumstances, either from inability of means, or wantof confidence of success, seldom took upon himself the riskof publishing on his own account; but that when he did so,he came under the words ' owner of a copy,' and so wasprotected. As to the injunctions of the Court of Chancery, all the ca-ses went to prove, that that Court had treated the 8 tb of Anne,c. 19, as merely confirming and securing antecedent propertyfor a limited term, without prcjudice to the common-law



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRIGHT.                         51 right; for if that Court had founded their injunctions, as it wascontended, on the statute right, it would have been necessary,under the section which pi'ovides, 'That all actions, suits,bills, &c., for any offence that shall be committed againstthis act, shall be brought, sued, and commenced within threemonths after the offence committed;' that the bill should bebrought within three months, which was not however thecase. But there were some cases of injunctions, which couldnot by any stretch of argument be supposed to have beengranted under the authority of the 8th of Anne. There wasthe case of ' Nelson's Fasts and Festivals,' where an injunc-tion was acquiesced

under in 1736, for a work published in170."?, the author having died in 1714; and that of 'TheWliole Duty of Man,' where the injunction was acquiescedunder in 1735, and the original assignment had been madein 165 7. There was also the case of Motte v. Falkner,for printing Pope and Swift's Miscellanies, where the injunc-tion was granted in 1735, and some of the pieces were printedin 1701 and 1702 ; and yet the Court granted the injunctionto the whole, although the counsel for the defendant stronglypi'essed the objection as to those pieces ; and Falkner was aman of substance, and the general point was of consequenceto him, yet he was advised to acquiesce under the injunction.As to the case of the " Paradise Lost," it must be observedthat Lord Hardwick, although indeed he guarded himselffrom giving an opinion on the general question, would

hardlyhave granted the injunction, and penned it himself to thewhole and in the disjunctive, so that printing the poem, orthe life, or Bentley's notes, without one word of Dr. Newton's,would have been a breach, if he had not had a strong lean-ing in favour of the plaintiff's case. That although it wastruc, that these decisions in Chancery were not authorities ina common-law Court; yet they were competent as proofs ofthe opinion of the Court of Chancery in favour of an ac-knowledged copyright, pre-existing and independent of the E 2



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 52                                  HrSTORICAL SKETCH statute of Anne. With respect to the case of Millar v. Do-naldson, which was cited as proof of a doubt arising in theChancery Court as to this common-law right, Lord Northing-ton, on that occasion, refused an injunction, because the pre-cise question of law Avas at that moment pending in theExchequer, in the case of Tonson against Collins, and as hisLordship very properly observed, it would have been pre-sumption in him to have given an opinion, when the questionof law was then in course of trial before the proper tribunal. And a still more convincing proof of a previously existingcommon-law i ight, was afforded by the statute itself; for itwas applied for, on

the ground that an action on the case notbeing a sufficiënt protection for copyrights, the legislaturewould therefore be pleased to enact penalties and forfeitureof pirated books, which shows clearly that at the time ofpassing the statute, an action on the case was held to be theacknovvledged remedy for infringement of a right that mustbefore then have existed. And that such was the case, andsueh the light in which it was viewed by the legislature, isapparent from the wording of the act. For would the act, ifit had been establishing a new and unheard of right till thattime, have recited, " Whereas printers, &c., have of late fre-quently taken the liberty ofprinting, &c., without the consentof the authors or proprietors, &c., to their very great detri-ment, and too of ten to the ruin of their families." Is not thisa description of some infringement of a previously

existingright, which had of laf e grown to that excess as to require byits ruinous consequences the interferenee of the legislature ?The Act continues, " For preventing therefore the like prac-tices for the future :" would the word "practices " have beenused to describe a legal right (which the reprinting of bookswould have been, when there Mas no copyright,) or is it notrather fitted to express acts committed in fraud and violationof private rights, which this act was made to prevent ? And with regard to the third and last division of the



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRIGHT.                        53 defendant's argument; it was denied that the statute Sth ofAnne, did abrogate any common-law right, that might beforehave existed. Looking at the statute itself, and the circum-stances under which it was passed, it was clear that it wasonly intended to give a further remedy in the shape of pe-nalties and forfeitures, which were to be in force for a limitedperiod, and to recover which, it was necessary so far to pub-lish the ownership of the work, by entry in the Stationers'books, that no one might offend through ignorance. Theproviso at the end was meant to prevent any misconceptionof the effect of the statute on the author's common-lawright; for the words "

any right," manifestly mean any otherright than the term secured by the act, and the act speaks ofno right whatsoever but that of authors, or derived fromthem; therefore, no other right could possibly be prejudicedor confirmed by any expression in the act, such as prerogativecopies or patents, to which, as it was objected, these wordsrefeiTcd. As to the clause respecting the price of books,although the inference drawn from it, as to the intention ofthe framers of the bill, was ingenious, it could not hold good ;as the clause referred to all books, was perpetual, and wasindeed onl}' a revival of the 25 Hen. VIII. c. XV. sec. 4,which was never repealed till the 12 Geo. II. As to the comparison between a literary and a mechanicalwork, it was thus answered : that they were of very differentnatures, for " the property of the maker of a mechanical en-gine is

confmed to that individual thing which he has made ;and the machine made in imitation or resemblance of it is adifferent work in substance, materials, labour, and expense inwhich the maker of the original machine cannot claim anyproperty ; for it is not his, but only a resemblance of his ?whereas the reprinted book is the very sanie substance, be-cause its doctrine and sentlments are its essential and sub-stantial part, and the printing of it is a mere mechanical act,and the method only of publishing and promulging the con-tents of the book."



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 54                                  HISTOKICAL SKETCH And in answer to these arguments, which went to provethat such a claim ought not to be encouraged, it was con-tended, that it was not agreeable to natural justice that astranger should reap the beneficial pecuniary produee of ano-ther man's work; " Jure naturae aequum est, neminem cumalterius detrimento et injuria fieri locupletiorem:" That itwas wise for every State to encourage letters, and the painfulresearches of learned men : That the easiest and most equalway of doing it, was by securing to them the property of theirown works: That no one contributes who is not willing;and though a good work may be run down, and a bad onecried up for a time, yet

sooner or later the reward will be inproportion to the merit of the work : That a writer's famewould not be the less that he has bread, without being underthe necessity of prostituting bis pen to flattery or party toget it: That he who engages in a laborious work, (such, forinstance, as Johnson's Dictionary,) which may employ biswhole life, will do it with more spirit, if, besides bis ownglory, he thinks it may be a provision for liis family : Thatthe fear of books being suppressed m as chimerical; and asto their price being enhanced, it was equally so; for whilstan author might make additions and corrections to bis work,highly valuable, he would ahvays find it his interest to pre-vent the charge from becoming unreasonable; since a smallprofit in a speedy and numerous sale, is much larger gain thana great profit upon each book in a slow sale of less number.

Therefore, it was contended, that "on every principle ofreason, natural justice, morality, and common law; on theevidence of the long received opinion of this property, ap-pearing in ancient proceedings, and in law cases; on theclear sense of the legislature, and the opinions of the greatestlawyers of their time in the Court of Chancery, since thatstatute; the right of an author to the copy of his works waswell-founded;" and it was hoped, "that the learned and in-dustrious would be permitted from thenceforth, not only to



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries r^ OF THE LAW OF COPYRIGHT.                         55 reap the fame, but the profits of their ingenious labourswithout interruption, to the honour and advantage of them-selves and their families, and the increase and promotion ofthe interests of literature." These last reasons appeared so convincing to three out ofthe four Judges who heard the cause, one of whom was LordMansfield, that judgment was pronounced in favour of theplaintifT; and although a writ of error was afterwards brought,the plaintiff in error suffered himself to be non-prossed; andthe Lords Commissioners, after Trinity Term, 1770, grantedan injunction.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 56                                   UISTORICAL SKETCH CHAPTER IX. FUOM THE DECISION IN THE CASE OF MILLAB AGAINSTTAYLOR IN l769j TO TIIAT OF BECKFOBD AGAINSTHOOD, 1798. The security and protection glven by the foregoing decisionto Copyright property, did not, however, long continue; forin a case that arose soon afterwards, Avhere judgmcnt wasgiven on the authority of the foregoing decision, the defend-ant was advised to try an appcal to the House of Lords,* onwhich occasion the following questions were propounded tothe Judges:— " 1. Whether at common law, an author of any book orliterary composition, had the sole right of first printing andpubhshing the same for sale, and might bring an

action againstany person who printed, published, and sold the same with-out his consent ? " 2. If the author had such right originally, did the lawtake it away upon his printing and pul)lishing such book orliterary composition; and might any person afterwards re-print and sell, for his own benefit, such book or literary com-position, against the will of the author ? " 3. If such action would have lain at common law, is ittaken away by the statute of 8 Anne ? And is an author bythe said statute jjrecluded from every remedy, except on the * Donaldson i'. lieckct and others, in 1774. 2 Bro. P. C. 129, 4 Burr. Rep.j), 2408.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRIGHT.                         57 foundation of the said statute, and on the terras and condi-tions prescribed thereby ?" And after time being given to consider, they deliveredtheir opinions seriatim ; and there were of the eleven Judges,eight to three for the affirmative on the first question; fourto seven on the second; and six to five on the third; so thatit was concluded, that although an author by common lawhad an cxclusive right to print his works, and did not lose itby the mere act of pubhcation, yet the statute of 8 Anne,c. 19, had completely deprived him of that right. LordMansfield did not, out of delicacy, (as it is unusual for a Peerto support his own judgment) deliver any opinion; hut it iswellknown that

he concurredwith the eight upon thefirstques-tion, with the seven on the second, and with the five upon thethird. Justice Blackstone was one of the majority on thetwo first questions, and of the minority on the third. So that this opinion of the Judges, as to the 8 of Annetaking away the right at common law, was only carried by amajority of one out of the eleven ; and had delicacy permit-ted Lord Mansfield to support his own decision, the Judgeswould have been equally divided. Besides, of the six Judgeswho decided that the 8 of Anne had taken away the commonlaw right of the author, there was one who was of opinion,that the author had not the sole right of first printing andpublishing his work, and could not maintain an action againstthose who did so without his consent; two who held, thatalthough the author had this right, he could not maintainany action, unlcss it

were taken from him by fi-aud or vio-lence; and a fourth, who considered, that although an authorhad the sole right of first printing and publishing, and couldmaintain an action for its infringement; yet the moment heelected to publish, he abandoned this right, and any onemight reprint the same : so that there were only two out ofthe six, that actually considered the point of the 8 of Anne



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 58                                   HISTORICAL SKETCH taking away a previously existing right, the other four notagreeing that there M'as any such previous right. But, doubtful therefore as this opinion may well be consi-dered, it was a judgment on an appeal to the highest tri-bunal the law recognizes, and as such was esteemed prac-tically decisive of the point—that any common-law rightthe author might before have had, was taken away by the 8of Anne. The result of this trial, when known, so alarmed the trade,by the serious consequences of it on their property, thatthey immediately presented a petition to the House of Com-mons,* setting forth ' that they had constantly apprehendedthat the 8 of Anne, c. 19, did not interfere

wdth any Copy-right that might be invested in the petitioners by commonlaw ; and that they had therefore, for many years past, con-tinued to purchase and sell such Copyrights, in the samemanner as if such act had never been made : That the peti-tioners were confirmed in such their apprehensions, in regardthat no determination Avas had during the period limitcd bythe said act, in prejudice of such common-law right; and thesame was recognised by a judgment in the Court of King'sBench, in Easter, 1769; that in consequence thereof manythousand pounds had been at different times invested in thepurchase of ancient Copyrights, not protected by the statute8 of Anne, so that the support of many families in a greatmeasure depended upon the same; that, by a late decision ofthe House of Peers, such common-law right of authors andtheir assigns had been

declared to have no existence, wherebythe petitioners would be very great sufferers through theirformer voluntary misapprehension of the law ; and thereforepraying the House to take their singularly hard case intoconsideration, and to grant them such relief in the premisesas to the House should seem meet.' * On the 28th of February, 1774.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRIGHT.                        59 A committee was accordingly appointed, and on the 24tliof March, 1774, they gave in their report, in which they re-ferred to evidence laid before them of the practicc and beliefof the trade as to a common-law right, till the recent decisionin the House of Peers ; and of the immediate depreciation inthe value of Copyrights which had ensued froin that decision.Leave was accordingly given to bring in " a Bill for relief ofbooksellers and others, by vesting the copies of printedbooks in the purchasers of such copies from authors or theirassigns, for a time thercin to be limited." It was taken up to the House of Lords on the 31st ofMay, but on the 2nd of June, on its being read a tirst

time,it was moved that it be read a second time that day twomonths. A debate thereupon ensued. ' Lord Lyttleton was for its being read a second time, andsaid that he had letters from Dr. Robertson, Mr. Hume, &c.,in favour of the Bill, and that the price the booksellers gavefor Hawkesworth's voyage, was proof that they did believethey had a common-law i-ight. That this Bill was not to re-peal that decision which the house had come to, but to re-lieve men who had laid out about ?60,000 in Copyrightsince the year 1769.' He also said in the course of hisspeech : ' Authors are not to be denied a free participation ofthe common rights of mankind, and their property is surelyas sacred and deserving protection as that of auy othersubject.' Lord Camden, however, urged, ' that they never couldsuppose they had a common-law right, for that it was firstsupported by Star

Chamber decrees; that when they obtainedthe Act of the 8th of Anne, they could not suppose it, for theadvantage and security of that Act were far short of whatthe common-law afforded them, had their claims been defen-sible on that ground; that on the expiration of the mono-poly, in 1731, they could not fall into such a mistake, forthey applied to Parliament for an cxtension of the monopoly



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 60                                  HISTORICAL SKETCH in the years 1735, 6, and 7;* and that he could not butthink this attempt an affront on the house, viewed with re-gard to their recent decision.' Lord Denbigh and Lord Apsley (the Lord Chancellor)also spoke against it. Lord Mansfield was not present du-ring the debate. The house then divided, and the motionwas carried by a majority of 21 to 11; so the bill was neverfurther proceeded with. The account of the debate is verymeagre, and Me cannot learn what were the precise provi-sions of the bill; but it would appear that it was not foundedon any general i)rinciples, but had only a limited applicationto Copyrights then in being. Alarmed by the recent decision, the Universities

appliedto Parliament for protection of their Copyrights ; and thesepowerful bodies, allied as they wei-e to both houses by tiesand associations, perhaps the strongest and most lasting ofthe kind that occur in a man's life, had no dif?iculty in ob-taining that justice for themselves which -was sternly deniedto the owners of Copyright at large. The 15 of Geo. III, c. 53, was passed, which enables theUniversities and the Colleges of Eton, Westminster, andWinchester, to hold in perpetuity the Copyright in all worksalready given, or which might hereafter bc given them undersimilar penalties, as in the 8 of Anne. It appeared that it had been for some time the practicewith booksellers, in order to evade what they considered theoppressive tax of giving in nine copics for the pubhc libraries,to enter only the title of the first volume of their works inthe register book; and then the

public libraries could onlyclaim a single volume, which of course was useless, and sel-dom demanded. To remedy this, a clause was inserted inthe above act, that no penalties under the 8th of Anne should * Lord Camden secms to have mistaken the object of those apphcations toParliament. Sec ante p. 37, 8.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRIGHT.                        (51 accrue, unlcss the title to the vvhole copy of a work, andevery volume thereof, should be entered in the register bookof the Stationers' Company; and unless nine copies of itwere actually delivered to the warehouse-keeper of the Com-pany for the use of the hbraries in that act mentioned.* By this we may clearly see the high favor in which theUniversities stood, when they not only procured a statuteconferring cspecial protection on their Copyrights, but alsoprocured a confirmation of their claim to a gratuitous copyof each work that was published by others who enjoyed nosuch privilege. But the effect of this latter concession didnot answer its expectation ; for several

booksellcrs preferredlosing the protection afforded by the Sth of Anne altogether,by not entering their works in the register book, to deliver-ing nine copies gratuitously of expensive and costly works :and of this more hereaftcr. In 1798, a point, which was incidentally touched on in theforegoing case of Millar against Taylor, namely, whether theauthor had any right conferred by the 8th of Anne, beyondthe remedies specifically pointed out by that act, came beforethe Court of King's Bench, in the case of Beckford againstHood, t which was an action on the case for damagesbrought by the author of a book for pirating it, during the28 years given by the Statute. And three points were made :Ist. That no action for damages would lie since the 8th ofAnne ; 2nd]y. That if it would lie, the provision in the sta-tute which requires the entry at Stationers' Hall, must beduly

complied with ; And Srdly, That the plaintifFhad aban-doned bis property in it, by pubhshing it anonymously. Butit was decided, on the principle laid down by Mr. JusticeYates, in the case of Millar against TayIor,{ that, by the firstsection of the 8th of Anne, the author had an absolute rightfor a term of years, sufficiënt to support an action on the * Sec. vi.                                                  f 7 Term. Rep. C20. t 4 Burr. Rep. pp. 2380, 1 ; and see Ante, pp. 44, 5.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 62                                  HISTOKICAL SKETCH case: * that by the interpretation given to the clausc requir-ing the entry, by the 6th section of the ]5th Geo, III. e. 53,it was clear that the entry was only requisite to entitle aparty to the penalties ; and with regard to the not affixing aname to the publication, that such an omission could not belooked on but by the utmost casuistry, as a purposed aban-donment of a preceding right. The Court, in this case, feit the difficulty in which theyMere placed by the decision in the House of Lords, on theappeal of Donaldson against Beckett and others, for theywere bound to construe the statute 8 of Anne, c. 19, astaking away a previoiisly existing common-law right of theauthor; and

yet they could not conceal from themselves, theinjustice of such a construction, or reconcile it to the expresslanguage of the act. ' They could not find in this act,' theysaid, ' the encouragement which the statement in the recitalheld out to authors. The supposed remedy was wholly ina-dequate to the purpose : it only gave penalties and forfeiturc;and even those not to the author, but to any who might pre-occupy his place by first suing.' They were therefore obligedto put what may almost be termed a forced construction onthe first section, to supply the remedy they feit to be neces-sary, and which they in vain sought for in the express pro-visions of the act. f * This decision seemed contrary to that in Donaldson v. Kcckett and others,where five out of the six Judges, (all that considered this point) held that anauthor " was precluded from every remedy, except on

the foundation of tlicstatute, and on the terms and conditions prescrihed thereby." But Mr. JusticcGrose in this case said, with reference to that decision, that " the amount oftheir opinions only went to establish that the common-law right of action couldnot be exercised beyond the time limited by that statute." t This fact alone seems to me a stronga rgumcnt that the 8th of Anne, c. 19,did not take away the author's pre-existing common-law right.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 0? TUK LAW ÜF COPYRIGHT.                        63 CHAPTER X. KROM TUE 1'ASSIXG THE 41 GEO. III. C. Wj, TO THEPASSING THE 34 GEO. III. C. 156. 1801-14. That there might, however, be no longer any reason forlitigation on the subject of the foregoing decision, and thatthe point might be settled beyond a doubt, a bill was broughtinto Parliament on the 9th of June, 1801, entitled, " A Billfor the further Encouragement of Learning in the UnitedKingdom of Great Britain and Ireland, by securing theCopies and Copyright of printed books to the Authors ofsuch books, or their Assigns, for the time to be therein men-tioned." By this bill, which was not to have a retrospectiveeffect, it was enacted, that the author or

his assigns of anywork, might bring a special action on the case, and recoverdamages, with full costs of suit, against any one pirating hisbook, or publishing or exposing to sale any such piratedcopy, within the term of years limited by the 8 Anne. Allsuch books were to be seized and made waste paper of, andthe penalty upon every sheet so found, imposed by the 8Anne, was increased to .Sd. There was however a proviso,that no one should be liable to the penalty of .Sd. per sheet,unlcss the title to the work was duly entered in the registerbook of the Stationers' Company. It also enacted, that no one should import any book firstprinted in Great Britain within twenty years, on pain of for-feiting all such books, doublé their value, and a penalty of?10. In its progress through the Committee, a clause was



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 64                                   HISTOKICAL SKETCH added, conferring on Trinity College, Dublin, the same per-petual copyright as had been given before by the 15 Geo. III.c. 53, to the Universities, &c., under the same remedies andpenalties as were enacted with regard to authors. A clausewas also inserted in the Commons, giving a copy of everybook published to Trinity College, Dublin; and the Loi'dsamended it in the Upper House, by adding another copy forKing's Inns, Dublin, thus increasing the number of copiesto be furnished gratuitously by an author to public libraries,to eleven. There is no account remaining of any debate on this bill.It was passed in less than a month, being introduced intothe Commons'

House on the J)th of June, and recciving theRoyal assent on the 2nd of July.* It conferred some benefiton authors, inasmuch as it extended the protcction of copy-right to all pai'ts of the British dominions, and increased thepenalties enacted by 8 of Anne, although thcy remained stillvery trifling. About this time a grievance, which had been borne forsome time in silence, began to be severely feit, and this wasthe gratuitous delivery to public libraries, of at first nine,now increased to eleven, copies of every book published.Whilst it only extended to the ordinary run of books, it wasnot resisted; but when costly and illustrated works were de-manded, of which limited editions only were printed, it be-came a grievous tax, and publishers preferred losing theCopyright in such works, which were not easily pirated, tocomplying with the demand. They reasoned, that if

theywere willing to relinquish all benefit under the CopyrightActs, by not entering these works in the register book of theStationers' Company, there was no power legally or cquita-bly which could force them to give up their property; forthe obligation could not take effect, if they did not claim * 41 Geo. III. c. 107.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE I,AW OF COPYllIGIIT.                        65 under the statutc, it being only imposed in exchange for thebenefit conferred. And the Universities, taking the same view, which indeedseems only a just one, although pronounced afterwards notlegal ;* and finding that they did not get copies of thoseworks which they were the most eager to have, as being themost expensive to purchase; and that, even with regard tothe generality of books, every expediënt was adopted toevade their claim to the gratuitous delivery of copies; pro-cured a bill to be brought into Parliament, which at thesame time it was to effectually secure to them their right tothe copies, was to offer to authors a supposed equivalentfor this tax, in the

shape of an extension of the term ofCopyright. It was introduced on the IGth of June, 180S, and was thusentitled : " A Bill for the further Encouragement of Learningin the United Kingdom of Great Britain and Ireland, by se-curing to the Libraries of the Universities, and other publiclibraries, copies of all newly printed books, and books re-printed with additions, and by further securing the copiesand Copyright of printed books to the authors of such booksor their assigns, for a time to be limited." The means bywhich learning was to be further encouraged, are undoubt-edly misplaced; the securing a further term to authors beingeertainly the most likely way, and the obliging them to partwith eleven copies of every viork gratuitously, the least so,to effect such an object. On the following day, on its being read a second time, itwas objected that more time should be

given, ' for the dueconsideration of a subject in which the interests of the mostmeritorious, although perhaps not the most opulent class ofthe community were so seriously concerned.' Mr. Villiers,however, who brought in the Bill, pressed the second read- * Univ. of Cambr. v. Bryer. 16 East. p. 317.F



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 6fi                                  HISTORICAL SKETCH ing ; as, he said, he saw no reason for further delay, and suf-ficiënt time would be afForded for every reasonable purpose. On the 22nd, Mr. Vilhers moved, that the house, pursuantto order, should go into committee on the Bill. Mr. Wynne,although of opinion that the period of Copyright ought tobe extended to 28 years certain, also thought 'that no authorshould be allowed to dispose of bis Copyright for more than14 years. As to the other part of the Bill, requiring that acopy of each work to be published should be sent to thepublic libraries, the booksellers who were the largest i)ub-lishers, feit it would be so injurious to their interests, thatthey had prepared a petition

against that part of it, whichhe expected would be ready to present in thé course of theevening.' It was then proposed that the Bill should be di-vided, and that part which related to the further term to begiven to authors in their copies, postponed till next session,on account of the lateness of the period at which it wasbrought forward, and the delicacy and difficulty of the ques-tion ; and the other part respecting the securing the deliveryof the eleven copies, as it was only to make more efFectualan existing law, should be forthwith passed: on which, ' Sir Samuel Romilly regretted that it was now proposedto pass that part of the measure which was the most objec-tionable, or rather the only objectionable part of it. Thesystem of Copyright established in this country, made thepublic, instead of any individual, the j)atrons of literature;and this, with a view to

independence of sentiment and justthinking, was an inestimable advantage. It was certainlyhighly expediënt that the libraries of the different Universi-ties should be properly provided with books;* but he wasastonished that it should be proposed to lay a tax upon au- * This was in answer to the argument urged on the other side, ' that thisstipulation was favourable to learning, as thereby students in the Universi-tics would be enabled to consult books which otherwise they would bc unable topurchase.'



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPVRIGH'J'.                         6/ thors for that purpose, which the pubhc at large did notbear. There were many works which cost 50 guineas acopy, and was it not monstrous that the authors and pub-lishers should be taxed to the amount of 550 guineas, bybeing obliged to give away 11 copies? The fact was, thatsuch works, from the expense attending them, were in nodanger of being pirated ; no person being able to enter intocompetition with them, or to deprive them of the benefit ofCopyright therein. There were other books, however, ofgreat sale and merit, though cheap, to which the contribu-tion of eleven copies would be easy ; but he should certainlypropose that expensive works, when the

publishers were notanxious about their Copyright, should be exempted fromthis contribution.' It was contcndcd, however, that it was only a confirma-tion of the Act of Q,ueen Anne, which had not been acted onof late years, in consequence of a doubt being suggested inpoint of law, as to the efficacy of the Act itself. Mr. Aber-cromby proposed that the period of Copyright should be li-mited to 20 years, instead of 28. Mr. Morris insisted, ' thatthe term of 28 years was not too much for a just Copyright;he cited the cases of Dr. Adam Smith's works, and Dr.Johnson's Dictionary, to prove that most valuable workswere not properly estimated till they had gone throughmany editions, and had been long before the public.' Somefurther conversation having taken place, the house was re-sumed, and the further consideration of the report orderedfor the 24th instant.

However, it appeared to be a general feeling that it was toolate in the Session to proceed further with this Bill, for wehear nothing more of it between this time and the proroga-tion of Parliament, which took place on the 4th of July.And when Parliament met again, Mr. Villiers, in the mean-time, having been sent as Ambassador to Portugal, the sub-ject was not resumed. F 2



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries GS                                  HISTORICAL SKETCH Thus matters remained in the same state, iintil in ] 811Professor Christian, who had given the point a grcat deal oftime and attention, persuaded the Univcrsity of Cambridgethat the truc construction of the 8th of Anne required a de-hvery of the eleven copies, whethcr the entry was made ornot; and that they had a clear right at law which they mightenforce. Pursuant to his advice, therefore, they brought an 'action against a bookseller of the name of Brj^er, for not de-livering a copy of a work he had printed, although he hadnot entered the title ; and the Court of King's Bench decidedin faveur of Professor Christian's construction. * Soon after this decision a motion was made for an

amend-ment of the law on this subject; and as the former motionby Mr. Villiers was to procurc for the Universities a rceogni-tion of a privilege which they did not enjoy, so the presentone, by Mr. Giddy, was to procure for authors and booksel-lers an enactment destructive of that privilege, which the re-cent decision in the King's Bench had now enabled the Uni-versities to enforce. And as on Mr. Villiers' motion theHouse was advised not to meddle with the matter, sinee theyhad no petitions from parties interested in it; so on the pre-sent occasion the motion was prefaced by the introduction ofa petition by Mr. Giddy,f from the booksellers and publishersof London and Westminster, complaining of the clause, andshowing the hardship in the case of expcnsive works, ofwhich only a limited niimber of copies werc printed. Theyalso complained of the furthcr term of 14 years,

being de-pendant on the author's being alive at the end of the first,' which,' say they, ' is a distinction in many cases productiveof great hardships to the families of authors, and is notfounded on just principles.' On the llth of March, 1813, another petition to the same * Univ. of Cambr. v. Bryer. 16 East. p. 317.f On the ICth of Dec. 1812,



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries ~1 OF THE LAW OF COPYRIGHT.                             69 effect was produced from several printers of London andWestminstcr, and Mr. Giddy thereupon moved " that acommittee be appointed to examine the Acts relating to Co-pyright, and to report, whether any and what alterations wererequisite to be made therein." A short discussion ensued,in the course of which Sir Samuel Romilly, in answer tosome observations, said : " There is another mistake underwhich the honourable gentleman" (referring to a memberwho had previously spoken) " labours, in supposing that theact of Qucen Anne conferred a benefit on authors; no suchthing. Before the passing of that act, authors had the ex-clusive property in their works; and the

act in questionwent to limit that right to 14 years in the first instance, andto another period of 14 years, if the author should be aliveat the expiration of the first period. The only privilege con-ferred by this act, which authors did not before enjoy, wentto some penalties which were immaterial. It operated in away most injurious to the best interests of literature, for asyoung authors were more likely to reach the second termthan old, it gave the immature and jejune compositions ofthe former, doublé the reward reserved for the productions ofripencd genius." A committee was accordingly appointed, and on the 17thof June, they gave in their report, by which they recommended some changes and alterations in the law respectingthe dclivery of copies to the public libraries, and concludedthus : " Lastly, your committee have taken into their consi-deration the subject of Copyright,

which extends at presentto 14 years certain, and theu to a second period of equal du-ration, provided the author happens to survive the first.They are inclined to think that no adequate reason can begiven for this contingent reversion, and that a fixed termshould be assigned beyond the existing period of 14 years." Nothing more was done this session ; but in the ensuingone, on the lüth of May, 1814, Mr. Giddy moved for and



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries /ü                                  HISTORICAL SKETCH obtained leave to bring in, pursuant to the report of thatcoramittee, " A Bill to amciid the sevcral acts for the en-cüuragement of learning, by sectiring the copies and Copy-right of printed books to the authors of such books and theirassigns." On the 18th May, on the house resolving pro forma into acommittee, Mr. Giddy stated shortly the heads of his Bill asfollows : "1. That it should not be necessary that the copiesof books presented to the piibüc libraries, should be on finepaper. 2. That no books need be presented to these libra-ries, unless such as were required from the booksellers. .'5.That all Copyrights should be entered at Stationers' Hall;and that if the author, by a

special entry, waived his Copy-right, he should then only be required to present one copy tothe British Museum. 4. That the term of Copyright be ex-tended from 14 years certain, and another 14 ycars if the au-thor was living at the end of the first term, to 28 years cer-tain." And another clause to prevent the copies presentedto the libraries from being afterwards sold, which, it %yasalleged, was often done. This bill was very near being again postponed to anothersession ; but on the ISth of July sevcral amendments havingbeen discussed and carried,* the bill was ordered to be reada third time the next day, which was done, some furtheramendments made, and the bill j)assed and sent up to theLords. The Lords passed the bill with two amendments, which * In the course of the discussion, Sir Egerton Brydges gave notice that hcwould next day " move for an

amendment in the bill to extend further the pe-riod of copyright." Whether he did so or not, does not appear ; as thereis no account of the debate that took place on the lyth. The discussionon the 18th was principally as to the hardship or expedieney of the cla\isc,providing certain copies to be given to public libraries; and Mr. Marsh pre-sented a petition to the House from a gentleman of the name of Fishcr," who, it appeared, had travelled all over Great Britain for the purpose of col-lecting specimens of painting, architecture, and the arts, for the purposc of



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COl'YUIGIIT.                        71 were sections 8 and 9, by which a partially retrospectiveeffect was given to the further term of copyright created bythe Act ; and the Commons, on the 27th of July, agreeing tothese araendments, the bill on the 29th received the royalassent. This Act, which stands in the Statute-Book as the 54Geo. III., c. 1.56, repeals so much of the 8 of Anne, and the41 Geo. III., c. 107, as requires the absolute delivery ofeleven copies of every book published, of the best paper; andinstead thereof, enacts, for the future, that the copies shallonly be delivered, on demand in writing being made, andwith the exception of the one for the British Museum, shallbe of that paper, on which the

largest number of such bookshall be imprinted for sale. Penalty, for not delivering copyaccording to demand ?5, over and above the value of thecopy, and full costs of suit; to be recovered in an action ofdebt, or other proper action, in any court of record. And after reciting the term of copyright created by 8th ofAnne, and confirmed by 41 Geo. III., and that " it wouldafford further encouragement to literature, if the duration ofsuch copyright were extended in the manner thereinaftermentioned;" it enacts ' that in future the term of copyrightshall be for twenty-eight years certain, and if the author beliving at the expiration of that time, till his death; underpain of an action on the case for damages, with doublé costsof suit; copies of books to be forfeited and made waste paperof; and a penalty of 3d. per sheet, half to the Crown, andhalf to the informer.' The title of all

works, except Magazines, &c., (the entryof the first number of which will sufRce,) to bc entered inthe register-book of the Stationers' Company, under penalty afterwards publishing them with plates and illustrations ; but who, having finishedhis work with respect to one county only, Bedford, was deterred by the greatexpense of the work, and the nccessity of presenting the public libraries with(ievcn copies of it, from procecding further."



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 72                                  IIISTORICAL SKETCH of ?5, and eleven times the value of the work; with a pro-viso that a want of such entry shall not forfait copyright, butonly subject to penalty. Sections 8 and 9 give living authors of works published atthe time of passing the act a further modified interest in thecopyright, under ceitain circumstances*; and section 10limits the time of bringing actions, &c., for ofFences againstthis act to one twelvemonth.f In 1819 a point was made, whether by the \Vording ofthis act, the author of a piece first published in manuscript,did not lose his copyright; for that the statute made theprinting a condition precedent. But Chief Justice Abbottdecided, " that the above statute must be construed

withreference to the 8th of Anne, c. 19, which it recites, andwhich, together with the 41 Geo. IIL, c. 107, were all made,' in pari materia,' for the purpose of enlarging the rights ofauthors; that the 8th of Anne, c. 19, gave to authors a copy-right in works not only composed and printed, but composedand not printed; and that he thought it was not the intentionof the legislature either to abridge authors of any of their * In 1818, a question arose as to the construction of these clauses; and itwas decided by the Court of King's Bench, .{Broolte v. Clarke, 1 B & A. 396)that these clauses gave authors who had published their works less than fourteenyears before the passing of that act, an absolute term of fourteen years, afterthe expiration of the first fourteen years; and to authors who had pub-lished their works less than twenty-eight years before that act, the copyright

fortheir life. But where the interest was not in the author, or his assigns, by theexisting law, at the passing of the act, then it did not le-create a term, for thewhole intention of the act was merely to extend it. And this decision was agree-able to common justice; for where the author's right had expired before thepassing of the act, some third parties might have undertaken to print it, and itwould have been hard upon them to revive the copyright, which they had con-cluded as ended. t This act is the one now in force, regulating copyright property. The onlysubsequent alteration is respecting the gratuitous delivery of copies to the publiclibraries, which by the 6th and 7th WiUiam IV,, c. 110, is now limited to flvecopies instead of eleven.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRIGHT.                         73                                 \ rfoiiner rights, or to impose upon them as a condition prece-                          j dent, that they should not sell their compositions in manu-                           j script before they were printed."*                                                                     j * White V. Geroch, 2 B. & A. 298. This case is not so reported as to enableone to ascertain on what precise grounds it was contended that a ' sale 'm MS.'took away the author's right by the 54 Geo. III. The word, it is conceived,ought to be a 'publication in MS.' Even the particular words relied on in theStatute, do not seem to be given; for those that are given, do not appear tojustify the conclusions sought to be drawn

from them.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 74                                  HISTORICAL SKETCH CHAPTER XI. FROM THE PASSING THE 54 GEO. 3, C. 156, IN 1814, TOTHE END OF TIIE YEAR, 183(). In the meantime, on the 19th of June, 1817, Sir EgertonBrydges moved for leave to bring in a bill to amend theforegoing act, " so far as regards books published before theact of Queen Anne, respecting the claims to eleven copiesof the said books, and also to very limited editions ofbooks;" which, after debate, was ncgatived by a majorityof one only: the numbers being, Ayes 57, Noes 58. *In the course of the debate. Mr. Brougham said: ' cer-tainly the provisions of the last bill rendered it necessaryto be amended, as it imposed a greater burthen on au-thors than

they ought to bcar. It certainly was not anyencouragement to learning to impose on poor men thetask of supplying the University with books, and therebyunnecessarily sparing the funds of these rich and well-endowed bodies.' On the 3rd of March, in the following year, Sir E. Brydgesagain brought forward his motion, and the bill was allowedto be brought in, it being agreed that the opposition shouldbe reserved for the second reading. Numerous petitions in favour and against the bill were atvarious times presented. Among the rest, ' from certain au- * Sir Egerton personally feit the hardship of this tax, in the various scarceand curious works he published at his private press at Lee Priory, Kent.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRIGHT.                         75 thors and composers of books/ in which the following soundand forcible remarks occur.* " The petitioners humbly sub-mit, that in this great commercial and wealthy country, re-putation alone cannot be a sufficiënt stimulus to authorsto compose er publish valuable works, and more especiallythose which involve much expense; the affluence of thecountry operates not only to make tlie annual expenditurefor subsistence considerable, but also to enhance the chargesof every publication ; the same prosperity of the countryleading to costly habits of living, prevents men of literary re-putation from holding the same rank in this country that itobtains in some others ; justice also

to the family \vho haveto derive their nurture and respectability from the parentallabours, compels the parent to devote some portion of bisattention to pecuniary considerations; hence an author canrarely write for fame alone, and every subtraction frombis profit, and every measure that will diminish bis ar-dour to prepare, and the readiness of booksellers to pub-lish bis work, especially as so many require such largesums to be expended and risked upon them, is an injury,not only to authors, but to literature itself. That notonly great national celebrity arises from superior excellencein works of art and literature, but it may be consideredto be equally true that whatever discourages or obstructsthe progress of literature in any country, will producein time a national inferiority; and those political efFectswill be severely feit when they will be with much difficultyremedied."

The booksellers complained very much, and with somejustice, that the libraries, with the exception of two, did notconfine their demands to useful books, but exacted a copyof every work, however trifling it might be ; even novels andmusic.t * Presented, Apiil 8, 1«1S.                  f Pctilion, ;. Aiuil, 1818.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries /b                                  inSTORICAL SKETCH A committee was appointedto search into the origin ofthis delivery of copies, and to report thereupon to the house;which they did accordingly on the 5th of June, 1818, andafter tracing it from the early agreement made by Sir ThosBodley with the Stationers' Company, through its interme-diate steps, and remarking, ' that in no other country wasthere a demand of this nature carried to so great an extent:that in America, Prussia, Saxony, and Bavaria, one copyonly was required to be deposited; in France and Austria,two ; and in the Netherlands, three: but in several of thesecountries even this was not necessary unless Copyright wasto be claimed:' They concluded by advising

that this gra-tuitous delivery be done away with, except as regarded theBritish Museum ; and if the Copyright be actually aban-doned, then that no delivery at all should be necessary. Onthe report being given in, a debate arose, and it was thenurged against the adoption of it, that the resolutions the com-mittee had coma to, were carried by a very slight majority;a majority of only one in one case, and of the casting vote ofthe Chairman in another. The Report however was orderedto be printed. But the Parliament shortly after breaking up, nothingmore was done with this bill; and when the new Parliamentmet on the 14th of January 1819, the subject was not againresumed, although, on the 22d of March, a petition for altera-tion of the existing law was presented from the booksellers,in which it was stated, " That the delivery of eleven copicsof only five works,

namely,' Dugdale's Monasticon Anglica-num,' his ' History of St. Pauls,^ ' Portraits of IllustriousPersonages,'' Ormerode's History of Cheshire,' and ' Wood'sAthenee Oxonienses,' would amount to ?2198, 14s., and thatthe delivery of only one work, ' Dodwell's Sc?nes and Mo-numents of Greece,' would, at the trade price, be aboutf275.' The chief reason, perhaps, that the subject was not



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF TTIE I.AW OF COPYRIGHT.                         77 rcsumed, was, that its principal supporter, Sir E. Brydges,did not sit in the succeeding Parliament. We do not find the subject again mentioned, till after alapse of twelve years, when, on the 28th of July, 1832, Mr.Spring Rice brought forward a motion to buy up the rightof the Marischal College of Aherdeen to a copy of every newwork published, which they were willing to dispose of for?460 a-year; and the copies thus acquired were to be de-voted to a project then afoot, of exchanging literary workswith France, to which the French Government, on their part,were willing to agree. The hardship on the proprietors ofCopyright, in having to furnish these eleven copies,

wasagain refcrred to in the course of the debate, and a wish ex-pressed, that some measure might be taken to do away withso oppressive and injurious a tax. Accordingly, although this right of the Marischal Collegeto a copy of every work was purchased, it was thought bet-ter not to execute the latter part of the project, but to givethe benefit of the purchase to the bookscllers, by not exact-ing the copy thus acquired. In this state, matters remained till the 28th of April, 1836,when Mr. Buckingham moved for leave to bring in a bill todo away with the delivery of the eleven copies, in a speechwhich merely recapitulated the arguinents already noticed.The bill, when brought in, remained some time in the Coui-mons' House, but passed more quickly through the Lords,and received the Royal assent on the 20th of August,1836.* It enacts, that so much of the 54 of Geo. III.

as relates tothe delivery of a copy of every book printed to the warehouse-keepers of the Stationers' Company, for the use of the llbraryof Zion College, the libraries of the four Universities of Scot-land, and the King's Inns' Library, Dublin, should be re- * 6 & 7 Wm. IV. c 110.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 78                                  HISTOIUCAL SKETCH pealed ;* and it cmpowers the Lord Treasurer to make com-pensation out of the Consolidated Fundto these libraries fortheloss of that privilege, whieh compensation is to be exclusivelyapplied to the purchase of books. * So that only five copies are now required to be delivered gratuitously forthe use of public libraries.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRIGHT.                         79 CHAPTER XII. THE MOTION OP SERGEANT TAI^FOURD FOR AN AMEND-MENT OF TUE COPYRIGHT LAWS IN 1837, AND THEPROCEEDINGS TIIEREON, TO THE ACCESSION OF HERPRESENT MAJESTY. Having brought down this Sketch of the History of LiteraryProperty thus far, it now remains for us to record the re-cent efforts which have been, and, we hope, still will continueto be made, to restore to authors and their heirs, some portionof that extended right in their works, which they possessedbefore the 'fatal gift' of the 8 of Anne, c. 19. And as a question of this kind was httle Ukely to arouseinterest or awaken exeitement—to confer present popularityor

promise future—we must not seek for its raover amongstthe leaders of party, either Ministerial or Opposition ; but wemust seek for one who, to great abihties should unitc puremotives—who, to the voice of justice should sacrifice thecravings of ambition ; one who should not only have the elo-quence to persuade, but the judgment to suggest; one who,free from taint of party, might stand forth conspicuous onother grounds—on grounds of public esteem for public me-rit; who might advocate the claims of the great and thenoble with a kindred spirit; and who, while he should haveall the poet's sensibility to feel and lament the M'rong, shouldalso have all the advocate's knowledge and acuteness to pro-pose the remcdy. Such a man was found in the author of Ion, the honourable



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 80                                  HISTOniCAL SKETCH and learned member for Rcading. In him, the rights of thegreatest benefactors of mankind had an eloquent, learned,and judicious advocate. On the 18th of May, 1837, Mr. Sergeant Talfourd movedfor leave to bring in a bill to amend the law of Copyright, ina speech which was listened to by the House ' with a feelingof the most unmingled gratification.'* As the occasion istoo recent to require us to enter fuUy into the topics of thespeech, we will merely cite the foUowing passages, giving thelearned Sergeant's views on one or two points. He thus adverts to the utter want of generous feeling theydisplay, who seek to deprive genius of all substantial reward,because without it it

will struggle for fame alone. " Whenthe opponents of literary property speak of glory as the re-ward of genius, they make an ungenerous use of the verynobleness of its impulses, and show how little they have pro-fited by its high example. When Milton, in poverty and inblindness, fed the flame of his divine enthusiasm by the as-surance of a duration coequal with his language, I believe withLord Camden that no thought crossed him of the wealthwhich might be amassed by the sale of his poem; but surelysome shadow would have been cast upon ' the clear dreamand solemn vision' of his future glories, had he foreseen that,while booksellers were striving to rival each other in themagnificence of their editions, or their adaptation to the con-venience of various classes of his admirers, his only surviv-ing descendant — a woman—should be rescucd from abjectwant

only by the charity of Garrick, who, at the solicitationof Dr. Johnson, gave her a benefit at the theatre which hadappropriated to itself all that could be represented of Comus.The liberality of genius is surely ill urged for our ungratefuldenial of its rights. The late Mr. Coleridge gave an exam-ple not merely of its liberality, but of its profuseness; while * Speech of tlie Honourablc Spring Rice.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRIGHT.                         81 he sought not even to a))propriate to his fame the vast intei-lectual treasures which he had derived from boundless re-search, and coloured by a glorious imagination ; while hescattered abroad the seeds of beauty and wisdom to take rootin congenial minds, and was content to witness their fruitsin the productions of these who heard him. But ought we,therefore, the less to deplore, now when the music of hisdivine philosophy is for ever hushed, that the carlier portionof those works on which he stamped his own impress—allwhich he dcsired of the world that it should recognize as his—are publishcd for the gain of others than his children—that his death is illustrated bj the

forfeiturc of their birth-right ? What justice is there in this ? Do we reward ourheroes so ? Did we teil our Marlboroughs, our Nelsons, ourWellingtons, tJtat glory was their reward, that they fought forposterity, and that posterity would pay them ? We leavethem to no such cold and uncertain requital; we do not evenleave them merely to eujoy the spoils of their victories, whichwe deny to the author—we concentrate a nation's honest feel-ing of gratitude and pride into the form of an endowment,and teacJi other uges ivhat we tliought, and what they ought tottihiM of their deeds, by the substantial memorials of ourpraise." He then shows the injusticeof the term of Copyright beingdependent on the author's life. " There is soniething peculiarlyunjust in bounding the term of an author's property by his na-tural life, if he should survive so short a pcriod as twenty-cight years. It

denies to age andexperiencetheprobable rewardit permits to youth—to youth sufficicntly full of hope and joy,to slight its promises. It gives a bounty to baste, and informsthe laborious student who would wear away his strength tocomplete some work, which' the world will not willinglylet die,'that the more of his life he devotes to its perfection, the morelimited shall be his interest in its fruits. It stops the pro-gress of remuneration at the moment it is most needed, and G ^_2E



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 82                                  HISTORICAL SKETCH when the benignity of nature would extract from her lastcalamity a means of support and comfort to survivors. Atthe moment when his name is invested with the solemn inter-est of the grave—when his eccentricities or fi'ailties excite asmile or a shrug no longer—when the last seal is set uponhis earthly course, and his works assume their place amongthe classics of his country—your law declares that his Morksshall become your property; and you requite him by seizingthe patrimony of his children."—"The term allowed by theexisting law is curiously adapted to encourage the lightestworks^ and to leave the noblest unprotected. lts little spanis ample for authors who seek only to

amuse; who ' to be-guile the time, look like the time;' who lend to frivolity orcorruption ' lighter wings to fly;' who sparkle, blaze, andexpire. These may delight for a season, the fire-flies on theheaving sea of pubhc opinion—the airy proofs of the intel-lectual activity of the age; yet surely it is not just to legis-late for those alone, and deny all reward to that literaturewhich aspires to endure."* In conclusion, the learned gentleman said : " I do not intruth ask for literature favour; I do not ask for it charity; I donot even appeal to gratitude in its behalf; but I ask for it apor-üon, and but a portion, of that common justice which the * On a subsequent occasion, on the 26th of April, 183S, he again returns tothis subject, and asl<s—" Is there any magie in the term of twenty-eight years ? Isthere any conceivable principle of justice which bounds the right, if the authorsurvives that term, by

the limit of his natural life? As far as expediency shallprevail—as far as the welfare of those for whom it is the duty and the wish ofthe dying author to provide, may be regarded by Parliament; the period ofhis death is precisely that when they will most need the worldly comforts whichthe property in his work would confer. And as far as analogy may govern, thevery attribute which induces us to regard with pride the works of intellect, is,that they survive the mortal course of those who framed them—that they areakin to what is deathless. Why should that quality render them worthless tothose in whose affcctionate remembrance their author still lives, while they at-test a nobler immoitality ?"



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries wmnnn^^^mmKr^^ OF THE LAW OF COPYRIGHT.                            83 coarsest industry obtains for its natural reward, and whichnothing but the very exteut of its claims, and the noblenessof the associations to which they are akin, have prevented itfrom receiving from our laws." Leave was given, without one dissentient voice; and onthe 6th of June accordingly, was brought in " a bill to con-solidate and amend the laws relating to copyright in printedbooks, musical compositions, acted dramas, and engravings,to provide remedies for the violation thereof, and extend theterm of its duration." As this bill has been subsequentlymuch altered, we shall not enter into its details; but merelymention its principle, which still remains the

same, andwhich is to extend the term of copyright, and facilitate themeans ai?orded for its protection. The period of extensionproposed is for the author's life, and the term of sixty years,to commence from the day of his death. It was brought forward rather late in the session, andthe demise of the Crown intervening, it was impossible toproceed further with it. Accordingly on the 28th of June,on the question that the bill be committed, the learned Ser-geant said, that the House having recognized the principle ofthe bill on the second reading, it was not his intention toproceed further with it; but having received various sugges-tions from various quarters on the subject, he should at thenext meeting of Parliamcnt bring forward a bill, which hehoped would be still more complete in its details than thepresent. r; 'i



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 84                                  HISTOEICAL SKETCH CHAPTER XIII. THE PROCEEDINGS RESPECTING THE AMENDMENT OFTHE COPYRIGHT LAWS IN THE FIRST SESSION' OF TIIEPRESKXT PARLIAMEXT. AccoRDiNGLY, shortly after the meeting of the new Parha-mentj* the learned Sergeant moved for leave to briiig in a billsimilar to the one of last session, for amending the law ofcopyright. In this bill, the clauses relating to engravingsAvere left out, as it was intendcd to bring in a separate bill toamend the law respecting sculpture, and the law respectingengravings was to be included in it. So also a clause respect-ing international copyright wes left out, as it was to be thesubject of a separate bill.f

Leave was again readily and unanimously given to bring * On the 14th of December, 1837. f The learned Sergeant thus described the state of international copyright, inhis speech on the 18th May, 1837. "At present, not only is the literary inter-course of countries, who should form one great family, degraded into a low seriesof mutual piracies, not only are inrtustry and talent deprivod of their just reward,but our literature is debased in the eyes of the world, by the wretched mediumthrough which they behold it. Pilfered, and disfigured in the pilfering, the no-blest images are broken, wit falls pointless, and verse is only feit in fragments ofbroken music:—sad fate for an irritable race ! The great minds of our times havenow an audienco to impress far vaster than it entered into the minds of theirpredecessors to hope for; an audience increasing as population

thickens in thecities of America, and spreads itself out through its diminishing wilds, who speakour language, and who look on our old poets as their own immortal anccstry.And if this our literature shall be theirs; if its diffusion shall follow the effortsof the stout heart and sturdy arm in their triumph over the obstacles of nature;if the woods stretching beyond their confines shall be haunted with visions ofbeauty which our poets have creatcd, let those who thus are softening the rugged-



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRIGHT.                         85 in this bill; but when it came to the second reading, a seriousand formidable oj)position had presented itself. There was aclause in it, providing that in cases where the author hadassigned away his whole interest according to the existinglaw, the assignee should enjoy it for the period only that hehad bought it; and that the further term of sixty years fromthe author's death, should revert to the author or his heirs;with a proviso, however, authorising the assignee to sell allsuch copies as he might have on hand at the death of theauthor. Now it would appear that by the praetice of thetrade, the term of Copyright was in reality generally pro-longed beyond the legal

term; no respectable publisher,from motives of mutual convenience, printing upon an-other. But however this might answer their purpose amongthemselves, and be compatible with justice and equity,as far as they were eoncerned, it was far otherwisewith regard to the author and the public, neither of whomprofited by this tacit understanding. But the publishersfeeling that if this Bill were passed, they would either, in thecase of a valuable work, have to purchase the remainder ofthe term, or be prevented on the death of an author fromenjoying this implied Copyright any longer, tried everymeans to oppose a measure which would deprive them ofthis source of profit. They put forth all the arguments thatcould bc alleged against any further prolongation ; but un-fortunately almost all their arguments applied equally to aterm of Copyright at all. Thej^ were

indeed chiefly thosewhich were brought forward in the case of Millar againstTaylor, and have been already discussed: such as the en-hancing the price of books; the capricious refusal on thepart of authors, or their representatives, to allow books tobe printed, &c. ness of young society have some interest about which affection may gather, andat least let them be protected from those who would exhibit them mangled orcorruptcd to their transatlantic disciples."



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 86                                  HISTORICAL SKETCH In movmg the second reading of the Bill,* the learned Ser-geant said, that he only wished the House at that stage ofthe Bill, to affirm the principle of it, which was, ' that thepresent term of Copyright was much too short for the at-tainment of that justice which society ow es to authors, espe-cially to those (few though they might be) whose reputationwas of slow growth and of enduring character;' and he de-sired the House to recollect that all the other parts of theBill were mere questions of detail. In this speech he thus feelingly and justly alludes to thereward due to an author: " We cannot decide the abstractquestion betioeen genius and money, because there exist

nocommon properties by which they can be tested, if we weredispensing an arbitrary reward; but the question, how muchthe author ought to receive, is easily answered—so muchas his readers are delighted to pay him. When we say thathe has obtained immense wealth by his writings, what do weassert, but that he has multiplied the sources of enjoymentto countless readers, and lightened thousands of else sad, orweary, or dissolute hours ? The two joropositions are identi-cal, the proof of the one at once establishing the other.Why then should we grudge it any more than we woiddreckon against the soldier, not the pension or the grant, butthe very prize-money which attests the splendour of his vic-tories, and in the amount of his gains proves the extent ofours ? Complaints have been made by one in the foremostrank in the opposition to this bill, the

pioneer of the noblearmy of publishers, booksellers, printers, and boekbinders,who are arrayed against it, that in selecting the case of SirWalter Scott as an instance in which the extension of Copy-right would be just, I had been singiüarly unfortunate, be-cause that great writer received during the period of subsist-ing Copyright, an unprecedented revenue from the immc- * On the 25th of April, 1838.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRIGHT.                         8? diate sale of his works. But, Sir, the question is not one ofrcivard—it is one ofjustice. How would this gentleman ap-prove of the application of a similar rule to his own honestgains ? From small beginnings this very publisher has, inthe fair and honourable course of trade I doubt not, acquireda splendid fortunc, amassed by the sale of works the pro-perty of the public—of works whose authors have gone totheir repose from the fevcrs, the disappointments, and thejealousies which await a life of literary toil. Who grudges itto him ? Who doubts his title to retain it ? And yet thisgentleman's fortune is all, every farthing of it, so much takenfrom the public in the sense of the

publisher's argument; itis all profit on books bought by that public, the accumula-tion of pence which, if he had sold his books without profit,would have remained in the pockets of the buyers. Onwhat principle is Mr. Tegg to retain what is denied to SirW alter? Is it the claim of superior merit? Is it greater toil?Is it larger public service ? His course, I doubt not, liasbeen that of an honest laborious tradesman ; but -what havebeen its anxieties, compared to the stupendous labour, thesharp agonies of him whose deadly alliance with those verytrades whose members oppose me now, and whose noble re-solution to combine the severest integrity with the loftiestgenius, brought him to a premature grave—a grave which,by the operation of the law, extends its chillness even to theresult of those labours, and despoils them of the living effi-cacy to assist those whom he

has left to mourn him. Letany man contemplate that heroic struggle of which the af-fecting record has just been completed, and turn from thesad spectacle of one who had once rejoiced in the rapid crea-tions of a thousand characters glowing from his brain, andstamped with individuality for ever, straining the fibres ofthe mind till the exercise which was delight became torture—girding hiraself to the mighty task of achieving his deli-verance from the load which pressed upon him, and with



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 88                                   HISTORICAL SKETCH brave endeavour, but relaxing strength, returning to the toiltill his faculties give way, the pen falls from his hand on theunmarked paper, and the silent tcars of half-conscious imbe-cility fall upon it—to soine prosperous bookseller in hiscountry-house, calculating the approach of the time (tooswiftly accelerated) when he should be able to publish forhis own gain, those works fatal to life; and thcn teil me, ifwe are to apportion the revvard to the effort, where is thejustice of the bookseller's claim ? Had Sir Walter Scott beenable to see in the distance an extension of his own right inhis ovrn productions, his estate and his heart had been setfree; and the publishers and printers who are our

opponentsnow, would have been grateful to him for a continuation oflabour and rewards which would have iinjielled and aug-mented their own." The learned Sergeant thus concluded a very able and elo-quent speech : " True it is that in many instances, if theboon be granted, the errors and frailties which oftcn attendgenius may render it vain; true it is that in multitudes ofcases it will not operate, but we shall have given to authorsand to readers a great lesson of justice; we shall have shownthat where genius and virtue combine we are ready to pro-leet their noble offspring, and that we do not desire a inise-rable advantage at the cost of the ornaments and benefactorsof the world. I call on each party in this house to unite inrendering this tribute to the minds by which even party as-sociations are dignified; on those who anticipate successivechanges in society, to

aeknowledge their debt to those whoexpand the vista of the future, and people it with goodly vi-sions; on those who fondly linger on the past and repose ontimc-hallowed institutions, to consider how much that is en-nobling in their creed has been drawn from minds whichhave clothed the usages and forms of other days with thesymbols of venerableness and beauty ; on all, if they cannotfind some common ground on which they raay unite in



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OK TUE LAW OF COPYRIGHT.                         89 drawing assurance of progressive good for the future fromthe glories of the past, to recognize their obligation to those,the products of whose intellect shall grace, and soften, anddignify the struggle." Mr. Hume then addrcssed the House against the Bill, buthis arguments only amounted to this : that the effect of theBill would be to enhance the price of books, and so limit thescope of intellectual enjoyment, and the advancement of use-ful learning ; and this line of argument he conceived he fullyproved by a statement that Sir Walter Scott's ' Lay of thelast Minstrel,' first sold for two guineas, and could now be hadfor Is. Gd.; and ' Marmion,' first sold at IZ. 8s. 6d., and couldnow be

had for 10c?.* The Solicitor General opposed the Bill,calling it ' a tax upon knowledge ;' and used the ungenerousargument that ' because under the present sj^stem workswere produced, it showed that somewherc there was a suffi-ciënt stimulus to exertion, and that for his part he would notconsent to grant any further reward.' A long debate ensued,in the course of which Sir Robert Inglis, Mr. D'Israeli,Mr. Milne, the Chancellor of the Exchequer, Mr. Wynne,and Lord Mahon, spoke in favor of the second reading;Mr. Pryme, Mr. Ward, Mr. Grote, the Attorney General, fMr. Jervis, Sir Edward Sugden, and Mr. Warburton op-posed it. The only argument of any seeming weight used by theopponents of this incasure, was that publishers act like mer-chants, whose principle it always is to replace their capitalwith profit as soon as possible; that they do not care what isto take

place 60 years hence, and that at the same time thatthey would seek to have an absolute assignment of the whole * The utter inconsequence of these facts, so far as the construction sought tobc (\rawn from them, must be obvious to any one of the least discrimination. tThe Attorney General suggested that the Bill should be altercd into one tocmpower the judicial committee of the Privy Council to grant an extension ofthe present period of Copyright, under particular circumstances, the same as isnow done with regard to patents.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 90                                  HISTORICAL SKETCH term, they would not give the author any more for the 60years extra than they would do under the existing state oflaw; and therefore the benefit of this Bill would be solely tothe publishers. * The house then divided, when there were Ayes, 39, Noes,34, making a majority of five in favour of a second reading;and, upon another division, with a majority of seven in fa-vour, the Bill was ordered to be committed. On the lOth of May, on the motion that the house go intocommittee on the Bill, Mr. Wakley opposed it in a very hu-mourous and amusing speech, but one that did not bear inany deeided manncr on the question. He entertained theHouse with a statement of the veiy small sums

Mr. Tegghad given for various works, novels, romances, and on gene-ral subjccts, which had been brought out at about lOs. a vo-lume, and had been sold to Mr. Tegg from 8d. to a Is.;generally within three or four years after publication: thoughwhat this was meant to prove, or what argument to support,it is impossible to say. Several other members spoke ; andon the house dividing, there was a majority of 52 in favor ofthe motion out of 180 members present. On the fith of June, the House, after some diseussion,went into a committee, pro forma, to allovv of some amend-ments being made to the Bill, one of which w-as, with respectto works already published, not to extend the further term of60 years from the death of the author, to cases where theauthor had parted with his whole interest in the work underthe existing law. And this was done on account of the op-

position of the publishers to the reverting clause in suchcases, on the grounds that in purchasing a Copyright theycalculated upon having an equal right to print it with the * But this argument defeats itself; for if the further term were worth nothingin the publisher's cstimation, it is not to be supposed he would rcfuse to pur-chase, because the grant of it was denied : if, again, it secmcd valuable, of coursche would be willing to give an equivalent for it.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRIGHT.                         91 rest of the world at the end of the present existing term,from which they would be by this debarred. Indeed, as be-fore stated, by the custom of the trade they enjoyed a prac-tical prolongation of the term of Copyright which would havebeen thus taken away. At this advanced stage of the Bill, Lord John Russell, whohad not taken any part in the preceding debates, expressedhis disapprobation of any measiire at all on the subject.There was nothing new or that requires any notice in thespeech of the noble Lord; he merely deprecated legislation onso difficult a question as Copyright, and required more timefor the consideration of the Bill. Mr. Sergeant Talfourd,after observing that

he scarcely expeeted the noble lord thusat the eleventh hour to start objections, not to the details,but to the principle of the Bill, named the 20tli of June as asufliciently distant day for the further consideration of thereport. The Bill was then printed with the proposed amend-ments, * which, besides the one above referred to, consistedin alterations as to the mode of bringing an action or ob-taining an injunction for piracy—a bona fide abridgment wasnot to be considered as such; alterations in the mode ofgiving notice in case of reprinting a work, not reprinted withinfive years after the author's death, and being out of print;as to the expunging entry in registry-book wrongfully or in-juriously made; and as to the Copyright in encyclopaediasand periodicals : and a clause was inserted to provide for theproof of Copyright in Colonial Courts, and another for savingall rights existing

at the time of passing this act. On the 20th of June, when the further consideration of thereport was again brought forward, it was proposed that owingto the immense mass of public business before the House,the great division of opinion on its details, and the hopeless-ness of expecting that the Bill could be passed that session, * This amerided Bill was the one before the House this last session, (1?39.)



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries ^ 92                                  HISTORICAli SKETCH the further consideration of the report should be put off forthree months. To which Sergeant Talfourd acceded, observ-ing that he did so with great reluctance, as it had arrived atso advanced a stage; but considering the extent of business,and the opposition which existed to some details, he did notthink he should be sacrificing the interest of authors by ac-ceding. The learned member observed, "The Bill bas beenremodelled, and when it appears in its amended form muchof the present opposition to it will be removed. All thegreat publishers are favourable to it."



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPARIGH?.                        93 CHAPTER XIV. THE INTERNATIONAL COPYRIGHT BILL, AND THE PRO-CEEDINGS ON SERGEANT TALFOURd's BILL FOR THEAMENDMENT OF COPYRIGHT IN 1839. In the meantime a Bill ' for securing to authors, in certaincases, the benefit of an international Copyright/ was broughtbefore Parliament; and, meeting with little opposition, waspassed, and received the royal assent on the 31st of July, 1838.*It empowers her Majesty, by Order in Council, to allow toforeigners Copyright in their works here, where the govern-ment to which those foreigners belong allow to British sub-jects printing in their dominions similar equivalent rights.There was a discussion in the

House of Lords on the thirdreading, as to a proposed amendment requiring copies ofworks to be delivered to the Universities, besides the copyrequired by the Bill to be furnished to the British Museum.But on its being observed that if we exacted this from fo-reigners, foreign governments might, with equal justice, de-mand copies of our works, and thus, by an extended systemof international Copyright throughout the continent, per-haps a hundred copies might be required, which would be soheavy a tax as to defeat the intentions of the act, the pro-posed amendment was not persisted in. In the debate that had occurred on Sergeant Talfourd'sBill, on the 25 th of April, 1838, the Attorney General had sug- « 1 & 2 Vict. cap. 59.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 94                                   HISTORICAL SKETCH gested that the Bill should be changed into one giving powerto the judicial committee to extend the term of Copyright incertain cases, similar to the manner in which the tcrms of pa-tents were usually extended. And in accordance with thissuggestion, on the 27th of July, Lord Brougham brought aBill to that effect into the House of Lords. This Bill got asfar as the third reading, which being proposed for the 6th ofAugust, the Marquess of Lansdowne said ' he was not awareit had proceeded so far, and hoped it would be allovved tostand over for a day or two, in order that their lordshipsmight make themselves acquainted with its details,' whichwas acceded to. It -was put off from

day to day till the 9th,after which day no further mention of it was made, owing tothe impracticability of passing it that session. Early in the last year (1839) Sergeant Talfourd, unweariedand persevering, again brought in a Bill to amend the Lawof Copyright; and moved the second reading of it, on the27th of February, in a speech, like the preceding, able, elo-quent, and convincing. It had been objected by some of the opponents, on formeroccasions, that there were no petitions from authors, seekingfor a further extension of their Copyright; and that it wasstrange to ask for them a boon, which they had not soughtthemselves. This objection the learned Sergeant now- re-moved, by presenting several petitions from authors to thateffect; and in reference to it, he observed : " When I firstsolicited for those arguments the notice of this House, Ithought they rested on

principles so general, that the interestsof those who labour to instruct and illustrate the age inwhich they live are so inseparably blended with all that affectsits morality and its happiness, that the due reward of thegreatest of its authors is so identified with the impulses theyquicken—with the traits of character they mirror—with thedeeds of generosity, of courage, and of virtue which they ce-lebrate, and with the multitudes whom they delight and



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRIGHT.                         95 refine, that I feit it was not for them alone that I asked theshelter of the law, and I did notwish to see them solicitingitas a personal boon." Ilespecting the fears of the printers that if Copyrightwere extended, books would be dearer, fewer would beprinted, fewer hands would be required, fewer presses setup, fewer types cast, fewer reams of paper needed, thelearned Sergeant observes: " Now, if there were any realground for those busy fears, they would not want facts tosupport them. In the year 1814, when the term of Copy-right was extended from fourteen to twenty-eight years, thesame class expressed similar alarms. The projected changewas far more likely to be

prejudicial to them than the pre-sent, as the number of books on which it operated was muchlarger; and yet there is no suggestion in their petitions,that a single press remained unemployed, or a paper-millstood still; and, indeed, it is matter of notoriety, that sincethen, publications have greatly multiplied, and that book»have been redueed in price with the increase of readers," After alluding to the petitions from authors, he says:" Now, I ask, is there no property in these petitioners worthyof protection ? ' No,' said, and will say, some of the oppo-nents of this Bill; ' none. We thlnk that from the momentan author puts his thoughts on paper, and delivers them tothe world, his property therein whoUy ceases.' What! hashe investcd no capital ? embarked no fortune ? If human lifeis nothing in your commercial tables—if the sacrifice of profes-sion, of health, of gain is nothing,

surely the mere outlay of himwho has perilled his for tune to instruct mankind, may claim someregard! Or is the interest itself so refined—so ethereal—thatyou cannot regard it as property, because it is not palpableto sense or to feeling ? Is there any justice in this ? If so,why do you protect moral character as a man's most precieuspossession, and compensate the party who suffers in thatcharacter unjustly by damages ? Has this possession any ex-



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 96                                  HISTORICAL SKETCH istence half so palpable as the author's right in the priutedcreation of his brain ? I have always thought it one of theproudest triumphs of liuman law that it is able to recognizeand to guard this breath and finer spirit of moral action—that it can lend its aid in sheltering that invisible projjertywhich exists solely in the action and affection of others, and,if it may do this, why may it not protect him in his right—those words which, as well observed by a great thinker, are,'after all, the onlj^ things that last for ever?'" As to the enhancing the price of books :—" But grant thewhole assumption—grant that if Copyright be extended, thefew books it will affect will be dearer to the public by

thehttle the author wiL gain by each copy—grant that they willnot be more correct or authentic than when issued wholesalefrora the press ; still is there nothing good for the people butcheap knowledge ? Is it necessary to associate with their in-troduction to the works of the mighty dead, the selfishthought that they are sharing in the riot of the grave, in-stead of cherishing a sense of pride that, while they read, theyare assisting to deprive the grave of some of its witliering powerover the interests of survivors ? But if it were desirable, is itpossible to separate a personal sympathy with an author fromthe young admiration of his works ? We do not enter intohis labours, as into some strange and dreamy world, raisedby the touch of a forgotten enchanter; the affections arebreathing around us, and the author being dead, yet speaksin accents triumphant over death and time.

A.s from thedead level of an utilitarian philosophy no mighty work ofgenius ever issues, so never can such a work be enjoyed ex-cept in happy forgetfulness of its doctrines, which alwayssoftens the harshest creed. But I believe that tliose whothus plead for the people, are wholly unauthorized by theirfeelings; that the poor of these realms are richer in spirit thanas their advocates understand them ; and that they would feela pride in bestowing their contributions in the expression of



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRIGHT.                         9^ respect to that great intellectual ancestry, whose fame is fismuch theirs as it is the boast of the loftiest amongst us." The learned Sergeant thus concluded : " I have been ae-cused of asking you to legislate 'on some sort of sentimentalfeeling.' I deny the charge; the living truth is with us^ thespectral phantoms of depopulated printing-houses and shopsare with our opponents. If I were here beseeching indul-gence for the frailties and excesses which sometimes attendfine talents — if I were appealing to your sympathy onbehalf of crushed hopes and irregular aspirations, I mightjustly thus be charged. Not for the wild, but for the sage ;not for the perishing, but for the eternal; for

him who, poet,philosopher, or historian, girds himself for some toil lastingas life—lays aside all frivolous pursuits for one virtuous pur-pose, that when encouraged by that 'All hail hereafter,'which shall welcome him among the heirs of fame, he maynot shudder to think of it as sounding with hollow mockeryin the ears of those whom he loves, and waking sullenechoes by the side of a cheerless hearthstone : for such Iask this boon, and through them for mankind; and I ask itin the confidence with the expression of which your veteranpetitioner, Wordsworth, closes his appeal to you,—' That inthis, as in all other cases, justice is capable of vjorking outlts oivn expediency.'" Some debate then ensued : Mr. O'Connell, Sir KobertInglis, and the Chancellor of the Exchequer, supported thesecond reading ; Mr. Hume, Mr. Warburton, Mr. Baines, andthe Solicitor General,

opposed it. No new arguments wereused against the bill except this : Mr. Warburton remarkedthat under this act, " It would be impossible to republish oldworks without a tedious, expensive, and troublesome process,including an application to the Courl of Chancery, to saynothing of its imposing upon publishers an obligation fromwhich persons in other trades were exempt; that of giving H



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 98                                   HISTORICAI^ SKKTCll pubhc notice of the speculations in wiiich they were aboutto engage; and that would snrely be hardly fair when otherpersons in business were allowed to keep their operationssecret." He also urged that in works requiring a consider-able time, and where expense must likewise be encountered,it was likely that authors would receive advances, and partwith their works to the pubhshers altogether.-—" The objectof the author, as of the pubUsher, is to obtain immediateadvances ; and is it possible, by any arrangements we canmake under this Bill, to prevent authors, first from receivingtheir advances, and then parting with the work altogether?Is the author likely, in that case, to make a much

betterbargain than he does at present ? By no means. While, byhis doing so he, or rather the iegislature which permits it,will be depriving the public of what they are fairly entitledto, and to which they certainly have a stronger claim thanthe publisher, to whom the additional pecuniary benefit,should any arise, must fall." The Solicitor General reitera-ted in more unequivocal terms his design to reduce authorsto what was not inappropriately termed by another member,' a work-house allowance.' " My own opinion," said thelearned gentleman, " is that books should be had for thebenefit of the public at the lowest possible prices; and there-fore no greater mducement should I)e held out to authors thanmay be necessary for securing the production of the desiredworks. I can never bring myself to support any measurewhich goes farther than to give authors the minimum of in-ducement

to produce their works." The House divided, when there was a majority of 36 outof 110 members present in favour of the second reading;and the Bill was committed for Wednesday the lOth ofApril. It was put off from day to day till Wednesday the Ist ofMay, when on the question that the House should go intoCommittec on the Bill, a most vexatious and un^isual course



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF TUE LAW ÜF COPYRIGHT.                         99 of opposition was taken. Messrs. Warburton and Wakley,and a few others, persisted in repeatedly moving adjourn-ments; and although considerable indignation was mani-fested by a large majority of the House at this unwontedexercise of a proper privilege which the minority have toprevent surprise ; they divided the House, with deereasingnumbers, no less than twenty times, and so far gained theirobject, that httle progress was made with the Bill, the fourfirst clauses only being agreed to. The pretext for this con-duct was, the Bill being brought forward on a Wednesdaynight; although it was impossible to get any other night,from the state of the public business. As the same conduct

was again threatened unless the Bdlwas brought forward on some other night in the week, whichcould not be done, it was put off from day to day till the8th of July, when Sergeant Talfourd, on the order of theday being read for the House to go into Committee on theBill, said that ' considering the opposition with which theBill was threatened, and the state of the public business atthis late period of the session, however anxious he and theparty with whom he acted, were to proceed with it, theycould not entertain any reasonable hope of carrying the Billthrough the House of Commons at such a period, and askingthe House of Lords to proceed to legislate on it.' He there-fore vvould not occupy the time of the House any furtherwith it at this time, but ' he should be ready to renew hisstruggle with the honourable member for Bridport at theearliest possible period of the next session.'

H 2



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries lüÜ                                HISTORICAL SKETCH CHAPTER XV. OBSERVATIONS ON SERGEANT TALFOURd's BILL. Having in this sHght sketch brought down the history ofCopyright to the present period; having traced its recogni-tion from the earliest time when such a property eould exist,in the exclusive privileges, decrees of Star Chamber, ordi-nances and Acts of Parliament, usages and by-hiws of theStationers' Company, and in the universal and unrefutedopinion entertained at the time of passing the 8 Anne, e. 19,and solemnly and legally confirmed by the decision of theCourt of King's Bench in the case of Millar against Taylor;having shown that the statute of Anne is not to be held asabrogating that common-law right,

and that the subsequentjudgment of the House of Peers, reversing the decision of theKing's Bench, is not to be considered as a sound construc-tion ; having detailed all the measures that have been subse-quently adopted, either in diminutiou or increase of the in-terest of an author in his copy, down to the present moment,it remains for us to notice the objections which have beenurged against the plan now proposed by Mr. SergeantTalfourd. The arguments against Sergeant Talfourd's Bill are : thatthe proposed extension of term will be profitless to the au-thor, indifferent to the publisher, and injurious to the public.It will be profitless to the author, because it will affect onlyone case out of five hundred; and in that one case the au-thor will iliost likely have parted with his whole interest to



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF TIIE LAW OF COPYRIGHT.                      101 the bookseller. It will be indifferent to the pubHsher, for hewill make his calculations either with or without reference tothe future term ; and either way, on the principles on whichhis present trade is conducted, will only have to blame hisown want of foresight or fortune. And it will be injuriousto the public, because the only works that it will affect, willbe those which it is most desirable should be circulated in acheap form; namely, works of sterling merit, which outlivethe ephemeral productions of the day, and by the perusal ofwhich, mankind become wiser and more useful members ofsociety. But these arguments, however specious they may seem,are futile. For although it were

granted that the proposedextension would affect only one case out of five Imndred; ifsuch be the proportion of works of real merit to the numberof trilling performances, it is all that is sought to be obtained.For the object of the Bill is not to give a greater value to thelight and trivial productions of the day, which either reap asufficiënt and quick reward from their admirers, or fall withwell merited contempt into oblivion ; but to secure to authorsof genius and learning—whose works, although they becomethe classics of the country, often make their way but slowlyinto public favour—some slight pecuniary advantage, by ex-tendiiig their Copyright for a further period, at the very timeit has commenced to be valuable, and to repay them for theirlong and unceasing labours. And although such cases areby their very nature rare, their infrequency forms no reasonfor treating them with

neglect. And it is no sound argu-ment against the extension, were it even the case, that theauthor may have assigned away hls whole interest in hisworks; for such a line of reasoning would equally have ap-plied in 1814, to the extension to 28 years certain of theterm of Copyright. But experience has shown that it is notby any means an imusual practice for authors, even underthe present law, to dispose of their works for an edition only.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 102                                HISTOKICAL SKETCH or for a certain term of years, with an interest reverting backto themselves. And indeed the opponents of this Bill use anargument that eontradicts itself, when they assert that abookseller will regard the future term as not worth buying,and therefore will giv^e no more for the extended term thanhe does at present; and yet, with the same breath, say, thathe will insist on having what is thus, according to them, anutterly valueless privilege. Then as to the objection that it will iujure the public.The public can have no right to demand that any one shoulddedicate his life gratuitously to their service. Therefore au-thors ought to have a reward, and the only question is as toits amount; whether the reward

that shall be given to thosewho instruct, shall be less than to those who amuse mankind :whether we shall caress and enrich the contributors to thepleasure of the moment, and neglect and deprive of their justproperty, those who dedicate themselves to enlighten not onlythe present race, but posterity. For such is the state of thepresent law. Man is slow to acknowledge reason, and inat-tentive to the voiee of wisdom ; and when at last he does bowto their precepts, and admit their force, he at the same timeproclaims that the reward so long withheld shall not con-tinue; but, in most instances, cease almost with its first ex-istence. What must be the effect of such conduct as this,but to make authors fall in with the follies and humours ofthe age; and as the future offers them no reward, look onlyto the approbation of the present ? But grant even, with Lord Camden, that genius for

itselfwould spurn every sordid consideration that should interferewith its flight, or deaden the elastic energy of its pinion ; yetcould it, or ought it, to disregard those links that attach it tothe earth ? Has an author no social ties ? Has he no chil-dren who look to him for their advancement; no wife whoclings to him for support ? Is he to take upon himsclf theheavy moral responsibility of neglecting their interests for -^.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYEIGHT,                      103 M'hat, he may at moments accuse himself, is after all but acraving for vain glory ? Is he to devote his whole energies,his talents, his life; is he to experience the misgivings, theunceasing mental anxiety, the intellectual toil; is he to putaside pleasure, interest, and passion, and apply himselfthi'ough sickness and pain, through fa-4 and vigil, throughthe sleepless night and the care-worn day, to the compositionof a werk which shall delight and instruct his own and fu-ture ages, for an unthankful and ungracious public, who,whilst they greedily snatch at the fruit of his labours, refusegrudgingly the small recompence which might rescue himselfor his children from poverty and misery ? But it is far

from clear that this injury to the public, whichit is said the extension of Copyright will occasion, is not anideal one. For it is only founded on the supposition that bookswill be made dearer by the change, which, at the best, isbut prohlematical. At all events, the difference in pricewill be but trilling ; for now that within late years the classof readers has become so increased, it is the publisher's objectto sell his books at the cheapest possible rate ; it beinga recently yct universally recognizcd maxim in trade, that alarge sale and a low profit are better than a limited sale anda high one. Therefore all that the public will have to givemore for a book, under an extended period of Copyright, thanthey do at present, will be the proportion of the sum paid tothe author for the Copyright.* And accordingly, as the bookis more valuable and useful to the public, they will have topay less for it; since a

greater number of copies can beprinted at once, and a less sum charged on each, will remu-neratc the author. So that whilst this bill will not affect theordinary run of works at all, it will aftbrd protection to works • I find I am fuUy borne out in this view, by the statements made by an emi-nent American bookseller, who has published some very excellent remarks onthe subject,—Mr, Nicklin of Philadelphia; although I am sorry to find he is, likemost Americans, opposed to a systcm of international copyright, at least as faras regards the rcprintiiig in the United States the works of British authors.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 104                                HISTORICAL SKETCH of real merit and worth, and, in proportion to their meritand to the desire of the public for their perusal, they willcost the pubhc less and reward the author more. The arguments brought forward by the opponents of thebill, on this subject, obviously contradict one another. Withone breath they urge against this measure, that no workswill be benefited by it; with the next, they draw a movingpicture of the evils that will ensue from it, by enhancing theprice of books.* As this line of reasoning is contradictory,so is that inconsequent, in which it is attempted to draw aninference, from the difference of the price of certain books now,from what they were first published at, that it is the effect ofCopyright

to keep books at excessive prices. For it must beapparent to every one, that as the number of readers basgreatly increased of late years, the practice of cheap editionshas become more universal; and that the moderate price atwhich they are now sold, is owing principally to the greaterdemand for them, and the lessened expenses of large editions. But, important as it is that the public should have goodand useful works at a moderate price, it is equally so thatthey should have them correct and free from error. Andhow does the present law bear upon this point ? Most inju-riously; for an author may considerably alter and amend his * Mr. Tegg, a great opponent of this measure, has these remarkably incon-sistent statements in his petition to the House. Ile says, " most of tlie sc?nesabout, and subjects on which, books are written, are in the course of continualchange, so that

extension of Copyright would be nf no seri'ice to authors in gene-ral; for none would benefit hy it, but those whose works are of an unchangeablecharacter — such as ctiiejiy poets and novelists." And then submits to theHouse, " that the national advantages of literature to the country, by facilitatinginstruction, supplying historical and scientific information, inculcating just, ho-nourable, andreligious principles, and aifording a refined species of entertainment,would be counteracted, and the immense efforts to extend education partially frus-trated, by the measures proposed by Sergeant Talfourd." A])pendix to SeventhReport on Public Petitions. (27th Feb.—Ist March, 1839.) No. 187. nid it nevpr occiir to this gentleman, that he could not at the same time as-



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries r OF THE LAW OF COPYRIGHT.                       103 work by after experience; and when he does, the Copyrightmay have expired in bis unamended and first edition, but notin the one that has had the benefit of bis more mature wis-dom, and the first be issued again to the world with all itafaults and errors; which could not be the case, if the Copy-right in the work still remained for some period after theauthor's decease. Therefore, inasmucb as an extension of Copyright couldonly confer a reward upon those whose works richly deserve it;as it would be a reward conferred solely by the free-will of thepublic ; as it could not affbct works of transient or tempo-rary interest, neither raising nor lowering their price, butonly those of Standard and

sterling merit; as it would be diffi-cult in any other manner to reward literary effort so well andjustly as by making it wholly dependent on the voluntarycontributions of the public; as by the existing law, the re-muneration for Standard works of history, religion, and scienceis notoriously inadequate compared with the sums givenfor light and trifling pieces, which please for the moment;and as any measure which should make the author dependenton the pleasure of a particular tribunal for a further reward,would be an insufficiënt, unsatisfactory, and unjust mode ofprocceding, since none can set a price upon talent, or esti-mate, by commercial or mathematical scales, the exact valueof intellectual exertion;—for one and all of these reasons, itis to be hoped that the principle of Sergeant Talfourd's billmay be passed, and England will no longer be to be re-proached as the tardiest of

nations in according justice toauthors.t sume that this bill would only affect " poets and novelists," and yet tracé to itswide influence all the above evils? That he could not at one moment eensure itas boncfiting few authors, and therefore applying to few works, and the next,as applying to all works, and therefore injuring tlie public ? t The term of Copyright is greater in almost cvery other country than inEngland. See the Appendix.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 106                                HISTORICAL SKETCH I say, the principle, because it is not at all clear that theextension of the Copyright should be to exactly sixty yearsfrom the death of the author; indeed, as a matter of opinion,I am almost inelined to think that two-thirds of that period,or perhaps even less, would be sufficiënt. Besides, there are some of the details of the bill that mightbe altered, and no doubt wilI be, before it is passed into alaw; such, for instance, as the anomaly which has been ob-jected to it, with regard to works already published, of givingto an author who has retained the whole, or a portion of theinterest in his own hands, the benefit of the extension of theterm; but denying it in the case of another, who, not havingthe

same means or good fortune, has assigned away all hisinterest. There is no other reason for this distinction, butbecause in such cases, the assignee cannot claim the futureterm, for which he has paid nothing; and it cannot be givento the author. for it would be unjust to the assignee, sincethe assignee, in making his bargain with the author, calcu-lated with reference to the present law, that he should havethe same right, at the expiration of his term, to print it, asthe rest of the world, and a greater, practically, by the cus-tom of the trade amongst booksellers ; and therefore it wouldnot be fair to compel him, either to pay for the future term,or forego the advantages he would otherwise have had whenhis Copyright expired, in publishing the work under the pre-sent law. But what objection can there exist to a clausebeing framed, giving the author or his heirs, in such cases,

apower to assign the future interest only to one party, namely,to the assignee of the original term ? In the case of a Mork ofmerit, the interest in which has been wholly assigned, thepublisher to whom it is assigned would be very willing topurchase the extended period on terms very advantageous tothe author; and it would be hard, under such circumstances,where it could injure no one, that the author should be de-prived of the benefit, merely because he had not retained a



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries OF THE LAW OF COPYRIGHT.                      10? share of the interest in his own hands. And where the au-thor and the assignee could not agree upon terms, and nosuch future assignment was made, then the Copyrightshould expire, as it would otherwise do, under the presentexisting law. Those who are captious enough to take ex-treme objections, may urge that a case might arise, where abookseller might capriciously refuse to purchase, except atterms extremely disadvantageous to the author; and thus theauthor would be left wholly at his mercy. But those whowould urge this, forget altogether, that without such a clause,no author at all, who has assigned away the whole of his in-terest, can receive any benefit by the bill as it

now stands. And again, a clause, allowing parties to print a bookwhen out of print for five years, on advertising publicly theirintention so to do, and suffering a year from the date thereofto elapse, is much objected to, on account of the difficultiesit is supj)0sed in practice it would present; but it might per-haps be altered into a clause to the same effect, without thesame inconveniences. For instance, if proof of demand madeat the house of the publishers of the last edition, once everyyear, for three, four, or five successi\e years, with the sameanswer, that it was out of print, (or any other proof of a simi-lar nature, that the work had been out of print for four orfive years,) should be held to be a prima facie case, to entitlea party to reprint it, and throw the onus of showing that hewas aware that it was not out of print, or that a new editionAvas preparing, on the author or his assignee.

Such a clausewould protect the owner of Copyright; at the same time itwould not check enterprize, by obliging publicity to be givento a speculation of a purely mercantile nature, and thusawakening competition. It is absurd to contend, as has beendone, that a publisher, not wishing to reprint himself, northat others should reprint, might keep some copies by himto show that it was not out of print; for if the work was



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries los                         HISTOUICAI- SKETCH, ETC. worth reprinting, a sale would be found for these remainingcopies, and he could not refuse to sell. The foregoing objections are entirely to matters of detail,which may be easily remedied, and do not in any way inter-fere with the main principle of the bill. Therefore we doubt not that a measure, so imperativelyone of national justice; which has for its object the benefitof the good and the great, and tends to make the reward ofmerit proportionally greater than that of fortune; whichallows genius and learning to pursue their labours in theface of death, secure in the knowledge that the fame whichposterity will confer on their name, will not be unaccom-panied by substantial benefits to their

family, and that theyhave not to blame themselves for pursuing an empty vanity,and neglecting the provision of a competence for those theyleave to bewail their loss; but have obtained the one by thesame efl?brts as the ether, and fulfiUed at the same time theiraspirations for fame and their duties as members of society—will receive the unqualified sanction of the legislature—and weshall then at least have done something to avoid that eloquentreproach of Dryden,—" that it continues to be the ingrati-tude of mankind, that they who teach wisdom by the surestmeans, shall generally live poor and unregarded, as if theywere born only for the public, and had no interest in theirown well-being, but were to be lighted up like tapers, andwaste themselves for the benefit of others." E?-



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries r^^ APPENDIX, CONTAINIVG THE STATE OF COPYRIGHT IN FOREIGNCOUNTRIES. " C'est svirtout par la législation comparée que la question de propriété litté-raire peut avancer vers sa solution ; car c'est en combinant les syst?mes adoptéspar des peuples aussi divers par leurs institutions que par leurs mceurs, qu'onreconnaitra quelle est sa véritable essence et jusqu'k quel point elle peut se con-stituer par elle-m?me, sans Ie secours de 1'autorité civile, ou bien si effectivementles droits de chacun sur 1'iEuvre livrée & tous, ne peuvent se trouver régies quepar la puissance publi(iue." M- ViCTOR FOUCHER. L
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An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries APPENDIX. THE UNITED STATES. Before the separation of the American colonies from the mothercountry, a Law of Copj^right there was equally unnecessary and un-known. But the intellectual activity which the struggle for theirindependence created, and their success increased, sooii callcd forsome protection of its labours; and different laws were passed forthis purpose by the Icgislatures of the several States. But as no ef-fectual remedy could be had by these means, since the work protectedin one State might be re-printed immediately in the adjoining one,it was made one of the articles in the Constitution of the UnitedStates tliat Congress should have power, " to promote the progressof science and the useful arts, by

securing for limited times, to au-thors and inventors the exclusive right to their respective writingsand discoveries." * In pursuance of this power, Congress as early as the second ses-sion, 1790, passed an act framed on the model of the 8 Anne, c. 19,by which an absolute term of 14 years was given to the author, witha contingency of another 14 years, should he survive the first 14. fThis was amended by a subsequent act, J in 1802; but they arenow both repealed by an act passed the 3rd of Feb. 1831, || whichis the existing regulation on the subject. By this act, the Copyright in a work is secured to an author beinga citizen of the United States, or resident therein, for the term nf28 years; and if either he, his wife, or children, survive that period, * Sec. 8. Stovy on Const. of U. S. vol, 3. p. 48. + Passcrl May .31, 17D0. * April 2», ]802. II Gorilon's Difj. of AiTior. I.aws. A

supplcmt ntary law to this was passed in 1834, reh-pecting certain fonnalities tp be itliserverl in assigning Copyright. I



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 114                                           APPENDIX. then ƒo?• a further term of 14 years. * The proceedings necessary tobe taken to secure the Copyright, &c., are also much simplified andamended. The penalty for piracy, besides the confiscation of the pirated edi-tion for the use of the party aggrieved, is fifty cents for every sheetfound in the possession of the ofFender. The report of the Judiciarj' Committee, on which the above actwas founded, was couched in terms which would have led one to ex-pect a greater boon to authors, than it af?ords. They say :— " Your committee believe that the just claims of authors require from our le-gislation, a proteetion not less than what is proposed in the BiU rcported. Uponthe first principles of proprietorship in

property, an author has an exclusive andperpetual right, in preference to any other, to the fruits of his labour. Thoughthe nature of literary property is peculiar, it is not the less real and valuable. Iflabour and effort in producing what before was not possessed or knovvn will givetitle, then the literary man has title, perfect and absolute, and should have hisreward : he writes and he labours as assiduously as does the inechanic or hus-bandman. The scholar who secludes himself, and wastes his life, and often hisproperty to enlighten the world, has the best right to the profits of those la-bours : the planter, the mechanic, the prefessional man cannot prefer a bottertitle to what is admitted to be his own. Nor is tliere any doubt what the in-terest and honour of the country demand on this subject. We are justly proudof the knowledge and virtue of our fellow-citizens. Shall we not encourage

themeans of that knowledge, and enlighten that virtue, so necessary to the securityand judicious exercise of civil and political rights? We ought to present everyreasonable inducement to influence men to consecrate their talents to the ad-vancement of science. It cannot he for the interest or honour of our countrythat intellectual labour should be depreciated, and a life devoted to research andlaborious study terminate in disappointment and poverty." t A legal American writer of some repute, % tlms accounts for thedifference between the Bill reported and the language of the report : " It will be seen," says he, " by the above extract, that a respectable commit-tee of the House of Representatives assert, that an author, according to all the ? " Whether this contingent term be assignable before the expiration of the first term,geems imeertain." Nicklin on Lit. Prop. p. 76. + In the Amer.

Jurist, vol. x, p. 79, 80. % The writer of the article on Lit. Prop. in the Amer. .lurist. vol. x, is feo spoken of byMr. Nicklin, p. 68.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries APPENDIX.                                          115 rules of law, has a perpetual Copyright; and it is evident that that committeewould liave reported a Bill to (lüs effect, if they had thouglit the public mindprepared for so great a change at oni' stride. But the time, we venture to augur,in not far distant when authors vvill be placed upon an equality with their fellowmen in the enjoyment of what they earn by their labour. The public are grow-ing more and more disposed to admit, that if there be one description of pro-perty which raerits more protection, or one which it is more politic to favourthan another, it is literary propcrty; and certainly if there be any sum whichthe public are more free in paying than another, it is the trivial extra sum putupon a book,

which is intended for the author's poeket." On the 16th of Feb. 1837, a report was made, and a Bill subse-quently brought in, to extend to authors of Great Britain the sameprivileges as American authors enjoyed ; but I do not find that any-thing was done to foUow up these steps. The report was broughtin by Mr. Clay, and from the liberality and justness of its senti-ments, does honour to its framers : but it is a difücult task to per-suade a nation to forego a benefit, merely because it is just to do so;and America will ever be unwilling to extend to British authors aprotection, while she cannot claim from Great Britain an equivalentadvantage, having comparatively few or no authors to profit by asimilar protection to American authors in England. In the meantime, however, an amendment of the law of 1831, bya further extcnsion of the term of Copyright, is much talked of inAmerica. FllANCR.

In France, as in England, the first protection that literary propertyreceived, was by means of privileges : but with this diflference, thatthe infringement of these privileges in the former country, wasvisited with much heavier penalties, than in the latter. For theprinting a work, the sole right to which belonged to another, waslooked on as little better than theft, and punished accordingly.Indeed, it was said, that such conduct was worse than to enter aneighbour's house and steal his goods : for negligence might be im-puted to him for permitting the thief to enter : but in the case ofpiracy of Copyright, it was stealing a thing confided to the pubUchonour. 1 2



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 116                                          APPF.NIMX. And in this light did Louis XIV. treat it, when he issued an edictdated the 27th of February, 1682, by which he jirohibited all book-sellers and printers of Lyons, and ethers, from printing any books,the sole privilege of printing which, had been granted to another ;on pain of corporal punishment. The severity of this law, was somewhat softened by a subsequentedict of August, 1G86; according to which, the penalty of corporalpunishment was only inourred by a scoond offcncc : but the party sooffending twice, was for ever disabled from cxcrcising his trade ofbookseller or printer. These injunctioas were renewed by an order of the 28th ofFebruar)', 1723, Art. 109: but notwithstanding, piracies of

booksso much increased, that it was found necessary to put some heavierpenalties on parties offending. An edict of council was accordhiglypassed,* by which all printers printing a pirated book, and all book-sellers in whose possession copies of such pirated edition should befound ; were liable, each, to a penalty of C,000 Hvres : and for asecond off'ence in addition to the above fine, were rendered Incapableof everagain exercising their respective trades. IJesides this, thcy wereheld liable in a demand for damages, at the suit of the partiesinjured; and by a subsequent edict,t this demand might be enforcedby biU and Information. The protection that these edicts affbrded to literary property, was,however, taken away by the famous decree of the National Assem-bly, by which all privileges of whatever kind they might be, wereabolished.+ But as amidst the tumult and confusion that

attended + 30tli Auf<ust, 1777. There were two ediuts of the .same date. Mr. Okey, the counselto the British Embassy at Paris, in a communication obligingly furnished to ihe aulhor, tliusgtates the effect of the otlaer:—" By a decree of the Council in 1777, (under Louis X\'I.)whena privilege was granted to the author of a work, it was vcstcd in hiln and his heirs for ever,until he assigncd it. Upon assignment, the privilege lasted only during the life of theauthor. When Icave to print, was granted to booksellers or printers, it conld not he forlessthan ten j'ear.s; and held good, during the life of the author, if he survivcd tliat jicriod, orany other period tixed : the privilege could be renewed, when the work was increased byone fourth. * 30thJuly, 1778, ; 4thof August, 17S9.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries Al'PENDIX.                                      117 the civil wars in England, this property was not long sufFered toremained unpiotected : so even amidst the horrors of the Frenchrevohition, measurcs to secure and preserve the rights of authorswere not ueglected. A decree was passed on the I9th of July, 1793,by which it was deelared, that authors should enjoy exclusively,during their lives, the emoluments of theirworks; and that theirheirs or assigns, should enjoy the same, for the term of ten yearsafter their death, on penalty of a fine equivalent in value to threethousand copies of the original edition.* It is, as Chancellor Kent well remarks.f ' A singular fact in thehistory of mankind, that the French National Convention in 1793,should have busied

themselves with a law of this kind, when thewhole Republic was at that time in the most violent convulsions ;when the combined armies were invading France, and besiegingValenciennes ; and when Paris was one sc?ne of sedition, terror,proscription, imprisonment, and judiclal massacre.' The iicxt law that was passed on the subject, and which is theoue now in force, is a government decree under the empire, datedthe öth of February, 1810 ; by which the property in a work, issecured to the author for las life, to his widow ƒ«?• her life, andaftcr their death, to their children for iiccnty years.X And besidesan action for damages given to the author and his assigns, and thecopies confiscated for his profit, a penalty is imposed of not morethan 2,000 or less than 100 fr. against the party ofi'ending.H This law is, however, far from being considered satisfactory;both on account of the

shortness of the term of Copyright * This decree was introduced by Lakanal, who in making the report, Ibus ostentatiouslydeseribed literary property. " De toules lea propriétés, la moins susceptible de coiiteslation,c'est, suns contredit, celle des productions du génie ; et, si quelque chose peut étonner, c'estqu'il ait fallu resonnu?trc cette propriété, assurer son libre exercice par une loi positive ; c'estqu'une aussi grande révolution que la nötre ait été nécessaire pour nous ramener sur eepoint, comme sur tant d'autres, aux simples éléments de la justice la plus commune." + 2 Kcnt's Comm. 378. X Art. SO and 40. " If there are no children," says M. Victor Fnucher, Rev. Etr.de Icgisl. toin iv. p. ;(,')8, " tlien the otlier hc-rs or assignees, only enjoy tlie exclasiveprivilege for a period of ten yeurs from the death of the author." Il Code pémü, IHlü, Art. 427.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries lis                                          APPENDIX. in particular cases, and of a distinction created bv it, betweendramatic and other 'vvriters. A commisslon was appointed as earlyas in 1825, with M. Ie vicomte de la Rochefoucauld at its head, toexamine into, and remedy these evils. They submitted a project,by vvhich the term of Copyright was to extend to fifty years fromthe death of the author, for the benefit of his widow, his heirs,legatees, or donees ; and in case of posthumous works, for a periodof fifty years to the proprietor of the same. And if the author inhis life-time should have assigned away his interest to a third party ;that then such party, should pay by consent, or by force of law,*a further sum to his heirs, by way of compcnsation. This report

was only agreed on, after numerous meetings, andlong and grave deliberations ; and from the high scientific andhterary character of those who assisted at its discussions, seemed tomerit both attention and success. However, no steps appear tohave been taken in consequence of tlieir recommcndation. In 1837, a commission «as again appointed, under the presidencyof M. Ie comte de Ségur, to determine the nature of the rights ofauthors, and to fix their duration ; and they came to a resolutionin the same spirit with that of 1825 :—-that the existing regulationsshould still be preserved, but that the term after the author's deathshould be for fifty years, to the widow and representatives of theauthor. In this report, the noble president say.s, that ' The commission had no difticulty in deciding that published works of art,of science, or of letters, ought to be considered as absolute property, of

whichthe author has the right to preserve the entire disposal; and tliat this propertyis transmissible with the same rights, in the hands of his heirs or assigns ; at thesame time acknowledging that after the death of the author, the right of propertyin his heir undergoes a roodification : that it is mixed up with the right whichsociety has acquired to its publication, a right, which the heir of the author hasno longer the power to dcny them.' A commission was also charged, in 1837, to consider the state ofCopyright as respects the works of French authors reprinted abroad ; * " payer a l'aimable. im jiidiriairrmcnt."



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries APPENDIX.                                          119 and in the report they presented,* they recommend the followingarticles ;— Ist. That as any measurc having for its object the protection of FrenchCopyrights abroad, raust offer to foreigners the same security for their Copyrights in France, tlie following provisions shall be passed :— That no works, published for the first time in a foreign country, shall be re-printed in France either during the life of the author, or for a certain periodafter his death, to be fixed by treaty, without the consent of the author or hisroprescntative ; and that every work so printed shall be reputed a piracy, andsubject to all its pcnaltics. That this provision shall apply only to the works of those countries, in which asimilar protection

shall be afforded to French works first published in France. And that no books printed abroad in the French tongue, shall be permitted tobe imported into France, except at certain frontier towns therein named, unlesssuch as are clcarly for the personal use of the possessor. These provisions were cliicfly aimed at Belgium, from wLose capi-tal all Europa is supplied ivith the best productions of French litera-ture at half the price of the French cditions ; hut unluckily for theaiathors of France, Belgium is little likely to enter into anj^ rcci-procal treaty on the subject, for she does not hesitate to assign toFrance, as a reason for her refusal, as America has assigned to Eng-land, that she would thus be depriving herself of a lucrative branchof trade, without having any authors to raap a consequent advantageby the protection of their Copyrights in France. In the beginning of last year, 1839, a Bill

was introduced intothe French legislature, by M. de Salvandy, (most probably origina-ting from the report of M. Ie Comte de Ségur above noticed),having for its object the prolongation of the term of Copyright to30 years after the death of the author ; but in the angry and tu-multuous debates which that short session produced, the Bill waslost sight of, and subsequently abandoncd. In the King's speech, on opening the Chambers this year, (Ja-nuary 1840), allusion is made to a projected measure for the amend-ment of the law of llterary property ; but I am informed that thisrefers more particularly to the state of international law betweenFrance and Belgium, and not to any intention of lengthening thepresent term of Copyright. • Piintal iil the ' Muiüleiir ' uf ?O Fdi. 1«37 .



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 120                                          APPENDIX. In the meantime, however, several pamphlets have appeared onthe subject, strongly advocating an alteration, and forcibly exposingthe mjustice of the present lavir in some instances. In one of these,the author, Mons. Bossange, an eminent French bookseller, evengoes the length of advocating the principle of perpetuity. Hesays :—• " I;a justice, Ie bon sens, et l'équité, vculent que la propriété littéraire nc soitplus un niensonge sous formc de concossion temporaire. Il faut qu'elle soit unepropriété garantie par les lois, inviolahle el toujours." The same writer also proposes the adoption of a new species ofCopyright, which is not unworthy of consideration, After a certainperiod, according to his

scheme, every work shall be open to any toprint, on payment of a certain fixed sum to the proprietor of theCopyright, (which shall be perpotual) according to the number ofcopies sought to be printed. HOLLAND AND BELGIUM. When Belgium ceased, in 1814, to be a portion of the FrenchEmpire, a decree was issued* repealing all the French laws onprinting and books, and enacting that in future, the author of everyoriginal work should have the exclusive right of printing and sellingit, throughout the government of Belgium, during the life of the a\i-thor, and his widow and heirs, after his death, for their respectivelives. And any one importing or printing the same without theconsent of such parties, during the above periods, should forfeit allthe copies and a sum equivalent in value to three hundred copies ofthe original edition, both for the use of the party aggrieved ; ex-cepting always

that a single copy of a work which a person mightbring for his own use into Belgium, should not subject such personto the fine, but only to the confiscation of the copy. Not long afterwards a law was ])assed, f which being made forthe whole kingdom of the Netherlands, embraced likewise Belgium,and repealed the foregoing decree wherever the enactments con-tained were contradictory. ? 23 Sepl. 1811.                   +'2Ó .Tan. 1817,



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries APPENDIX.                                          121 It limits the duration of Copyright to the author/or his life, andto his heirs or representatives, for twenty years after hts death, on pe-nalty of confiscation of all the unsold pirated copies in the king-dom to the use of the proprietor of the Copyright; of a fine equi-valent in value to 2000 copies of the original edition, also to theuse of the proprietor; besides a fine of not more than a thousand,nor less than an hundred florins, to be given to the poor of thedistrict where the oifender resides ; and in case of a second oiFence,the offender to be disabled from the exercise of his trade of printeror bookseller, the whole without prejudice to the provisions andpenalties, imposed or to be imposed by the general

laws respectingpiratical printing. Although Holland and Belgium are now separate kingdoms, I un-derstand this law is the one still in force in both countries. It hasbeen styled the Act of habeas miimam, on account of the protectionwhicli its accumulation of penalties confers on the productions ofauthors in those countries. GERMANY. In looking at the state of Copyright in Germany, it may be as wellto regard first, the general protection given to it throughout thethirty-eight States, composing the Confederation, and afterwards theparticular protection afforded to it in each State. The 18th Article of the Act of the Germanic Confederation, ofthe date of the 8th of June, 1815, is thus expressed :— " The Diet shall takc into consideration, at its first meeting, some plan foruniform legislation on the liberty of the press, and also what steps are necessaryto be taken to secure authors and

publishers from invasion of their copyrights." It appears, that notwithstanding the expediency thus acknowledged,of some measure on the subject, the Diet could not, after frequentdeliberations, succeed in coming to any satisfactory conclusion; andnratters thus remained until the 6th of September, 1832, when theyissued the following decree :— " In conformity to the 18th article of the Act of the Germanic Confederation,and to preserve the rights of authors, publishers, and booksellers, from piracy ofworks of literature, or ohjccta of art, the Sovereign Princes and Free Cities of



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 122 APPENDIX. Germany have resolved to establish as a fundamental principle, that for the future,all distinction with regard to penalties and legal remedies against piracy, betweenthe subjects of one State and the snbjeets of anothcr, being parties to the Con-federation, shall be respectivcly abolished; so that the publishers, booksellers, andauthors of one State, shall enjoy in any other State of the Confederation, thesame protection as in that other State shall be enjoyed by its subjects againstpiracy. " The most high and high governments will take the necessary measures forthe execution of the present decree: they will acquaint the Diet, within twomonths, as wcll with the measures they have taken, as with the laws and regula-tions

which exist with regard to piracy." It would appear, however, that no steps were taken to carry intoexecution this decree ; for we find on the 2nd of April, 1835, anotherdecree issued, which still promises but does not perform. " The most high and high governments have agreed to prohibit piracy through-out the whole extent of the Confederation, and to establish and secure literaryproperty on uniform principles." At last, on the 9th of November, 1837, the following resolutionswere passed by the Germanic Diet:— " Art. 1. Literary productions of everykind, as wcll as works of art, whetheralready published or not, shall not be multiplied by mcchanical mcans, withoutthe consent of the authors or artists, or those to whom they may have trans-ferred their rights. " Art. 2. The rights above mentioned shall pass to the heirs or representa-tives of the authors or artists, or those to whom

they have been transferred ;and when he who brought out the work, or he who is the editor, is named, thisright shall be recognized and protected in all the States of the Confederation foraperiod of ten years at the least. This period shall be applicable to literary pro-ductions and works of art, which have already appeared within the territories ofthe Germanic Confederation, during the twenty years which have preceded thedate of this resolution, when these productions and works shall be publishedanew, reckoning from the year of their new publication. When works are pub-lished in parts, the period shall be reckoned from the publication of the lastpart. " Art. 3 allows the prolonging of the shortest period of Copyright for ex-pensive works for a time not exceeding twenty years. " Art. 4 gives to authors and artists a right of compensation from all per-sons, who may publish

surreptitious copies of their works, and declares thatsuch surreptitious copies, as well as all the matcrials used in their production,shall be seized and destroyed. " Art, 5 interdicts the sale in any of the States of the Confederation of all



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries APPENDIX.                                           123 surreptitious works, whether made within or without the State in which theyare offered for sale, and dcclares that all such sales shall be liable to the penaltiesof the law. " Art. 6 requires, that all the States shall communicate to the Diet the mea-suros they shall respectively take for enforcing the observance of the foregoingarticles. It also reserves to the Diet the power of deliberating, after the com-mencement of the year 1842, upon the propriety of extending the term of therights now grantcd to literary men and artists, unless circumstances shouldreiider an earlier reconsideration of the subject necessary. " Another separate resolution reserves the question of the rights to be grantedto the

authors of musical and di'amatic works and compositions to future con-sideration, upon a report aboutto be made by a commission." These resolutions were a great boon to authors : for before, awork printed in one State, might have been immediately reprintedin another next adjoining ; and the work so reprinted supphed at acheaper rate to the rest of Germany, than the publisher of the ori-ginal edition could atford to do. And thus, perhaps, the author ofa celcbrated work only enjoyed the copyright of it in a small state,whilst it was eagerly souglit after and read throughout the vast ex-tent of the Germanic Confederation. But partial measures hadbeen taken, bcfore these resolutions were passed by the Diet, byprivate treaties, to secure to authors a more extended measure ofprotection, as we shall iind presently in the account of Copyrightas it exists in Prussia ; and it seems

very probable from the stateof public feeling on the subject in Germany, that ere long, theduration of the protection thus extended to Copyright throughoutthe Germanic Confederated States, in addition to that of each par-ticular State where the work is first published, will, in conformitywith the tenor of Art. 6, be lengthened, and their rights thus placedon a still firmer and more equitable basis. I. AUSTRIA. By an imperial ordonnance in 1835, the acts of the GermanicDiet were to extend to every part of the Austrian Empire. Thelaws respecting Copyright in Austria, are contained in the CodeCivil. Art. 1164—1171.* * A Vreiich translation ot' this code, by A. de Cleicq, bas been published in tlie " Collfits lois civ. et crim. des Ktats modemes,' at the Impnmerie Royale, Paris, 1837.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 124                                          APPENDIX. Art. 1169 declares, that the riglits of authors respectiiig the re-printing of their works shall not descend to their heirs. And Art. 1171 refers to tlie political laws f ('les lois poUtiqitesJfor the penalties to be infiicted in cases of invasion of literaryproperty. II. Pbussia. This country took an early interest in the protection of Copy-right. On the 16th of August, 1827, the king of Prussia addressedto his Minister of State an Order of Council, couched in the follow- *' The deliberations of the Diet of Francfort, to arrive at a uniform legislatioiifor the protection of authors and publishers from literary piracies, in conformityto the 18th article of the Act of Confederation, not having been attendedwith any

satisfactory result, I approve of the conciusion of your report of the23 of July. In consequence of which, and until soine definite conciusion shallbe arrived at, by a decree of the Diet, negociations shall bc entered into with allthe German States, in which Copyright is protected, to agree provisionally uponthis principle :—that in the application of the existing laws, all distinctions be-twixt nativcs and foreigncrs shall bc abolished as rcspects the subjccts of thecontracting States; so that the subjccts of one State shall have the same pro-tection in another, as if they were bom in the latter. These trcaties, whenentered into, shaU be published in 'the Bulletin des lois.' " In consequence of this order, treaties for this purpose were con-cluded, in 1827, 1828, and 1829, with the governments of Anhalt-Bernburg, Anhalt-Dessau, Anhalt-Coethen, Baden, Bavaria, Bruns-wick, Bremen,

Denmark, (as far as regarded the Duchies of Hol-stein, Lauenburg, and Schleswig,) Hamburg, Hanover, the GrandDuchy of Hesse, and the Electorate of Hesse, Hohenzollern-He-chingen, Hohenzollern-Siegmaringen, Lippe-Dotmold, Lübeck,IMecklenburg-Schwerin, JVIecklenburg-Strelitz, Nassau, Oldenburg,Reuss-Lobenstein, Reuss-Plau, (the elder branch), Reuss-Schleitz,Saxony, Saxe-Altenhurg, Saxe-Coburg, Saxe-Gotha, Saxe-Meinin-gen, Saxe-Weimar, Schauenburg-Lippe, Schwarzburg-Rudolstadt,Schwarzburg-Sondershausen, Waldeck, and Wurtemberg. + 1 have not becnablclo mtcl with Ihcse laws.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries APPENDIX.                                          125 An ordonnance of the King of Prussia, dated the l'ith of Fe-bruary, 1833, extended to those provinces of his Kingdom, which donot form part of the Germanic Confederation, the benefits resultingfrom an uniform system of laws on literary property. TTiis ordon-nance is couched in the following terms : " In the apphcation of the logislative provisions and measures taken withregard to piracies of literary works, and works of art, wc abolish all distinctionbetween the subjects of the provinces of our Monarchy, which do not form apart of the Germanic Confederation, and the subjects of the States of thatConfederation ; always however on the understanding of reciprocity ; thereforethe publishers,

booksellers, and authors of the Confedcrated States shall enjoyin our provinces, situated beyond the limits of the Confederation, the same legalprotcction as is there cstablishca, against piratical invasions of their Copyright." The laws in Prussia, with respect to Copyright, till amended bythe law of 1837, were to be found in the ' Code général pour lesEtats Prussiens,' partie 1, tit. 11, § 10, 26, et suiv. § 1032 et suiv.partie 2, tit. 20, §. 1294 et suiv : ; a Frcnch translation of which waspuhlislied, 'en l'an ix, a rinipriraerie royale.' This code treats veiy largely upon qucstions arising as to the rightof copying or editing works. It would appear from articles 1020,1021, 1022. 1029, and 1030, that as a general rule, the right of anauthor did not descend to his hcirs, except by an express agreementand in writing : but that even where tlie right of the author expiredfor want of such

agreement, and every one was free to print Iriswork ; yet if the author had left children in tlie first remove or de-gree, the editor, or publisher of the new edition was obliged to maketerms with them : so that although the right of editing did not be-long to the children of the author, nor could they prevent the re-printing of their parent's works ; yet at least they participated inthe profit gained by booksellers, in their re-impression. But now by an ordonnance of the date of tlie llth of July, 1837,the law of Copyright throughout Prussia, is put on a more favour-able and ju ster basis. Sect. 5 declares that an author shall enjoy the sole right ofprinting his work for his life. Sect. 6 confers on theheirs of the author the same right/oc n penorfof tJiirty years, to be reckoned from his death : the same in the case



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 126                                           APPENDIX. of a posthuraous publlcation as in any other : and that after thatperiod every work shall be open to any to print. Sect. 35 gives a retrospective effect to the foregoing clauses. And Sect. 38 extends the protection of this law to works firstpublished in a foreign state, in the same proportion as works firstpublished in Prussia are protected in that foreign state. A project of a law has been lately prepared by the government ofPrussia, to prevent the introduction into Germany of piratical edi-tions of German works printed abroad, in France, Belgium, andSwitzerland; which up to this time was not prohibited by any legis-lative enactments : and this law was to be submitted for adoption tothe rest

of the Germanic States. III. Bavaria. The Code civil of Bavaria, which contains the regulations for theprotection of Copyright in that country, has not yet been published ;but it would appear from the terms of the foUowing article of theCode penal, that literary property descends to the heir or represen-tative of the author in that country; but for how long. does notappear. Art. 397. "The regulations relativa to the protection which literary propertyenjoys, are contained in the Code civil. Every person who shall, without theconsent of the author, his heirs, or representatives, publish by printing or other-wise, a work of science or art, without having so altered it as to niake it a workof his own, shall be liable, indcpendently of a claim for damages, to the penaltiescontained in the privileges accorded to publishers ; or where there are no parti-cular penalties enjoined, then to the

punishments established by the law relativeto offences against the police. IV. WURTEMBERG. In Wurtemberg, an ordonnance of the date of the 21st of Feb-ruary, 1815, prohibited any from reprinting a work, the sole printingof which had been granted by a privilege from the King.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries APPENDIX.                                          127 On the Uth of July, 1836, was presented to the Chamber ofDeputies, the following project of a provisional law on Copyright. ' Until a gcneral law can be made with respect to literary property, the follow-ing regulations shall be observed: Art. 1. Authors and publishers, subjects of oneof the Germanic States, shall enjoy, with respect to all works already printed orhereafter to be printed, the sole right of re-printing them for six years from theirfirst puldication, without any paymcnt, and with the sarae protection againstpiracy, as if they had obtained a special privilege, in conformity to the law of the2Istof Feb. 1815. Art. 2 permits unauthorized copies already printed at thepassing of this law, to

be sold, on bringing them to be stamped within a monthafter the passing of the law, for which no charge shall be made. Art. 3 saves therights of all those, who under the existing law enjoy a more extensive privilegethan would be conferred on them by this law.' This law was passed on the "22nd of July, 1836. V. Baden. The law of Literary Property in the Grand Duehy of Baden,forms eight additional articles to the title " Propriété" in the Codecivil ;* and from them, it would appear that an author's right to thesole reprinting of his works descends to hts heirs, and is not extin-guished by his death; unless he lias parted with his interest to apublisher; when it is open to all to print, if the bookseUer has notobtained a special privilege.f VI. Hesse-Cassel. In Hesse Cassel an ordinance has been published, that after theIst of July, 1829, no work first printed and published in a state

ofthe Germanic Confederation, where the author, printer, and publisher,reside in the state where it is published, shall be reprinted within the • Art. «77, d-a^ to 377, d-h- + I am not sure that the above is the correct construction of these articles : for I have onlybeen ablc to meet with them in a Frencli translation, and any inference that may be drawnfrom the use of one word instead of another, is, when applied to a trauslation, liable togreat error.



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 12S                                          AI>PEN'ni?v'. Electorate of Hesse, during the life time of the author, m for a terviof ten years after his decease : provided that in such State, where thewerk is first published, copyright be acknowledged and protected. VII. Saxe-Coiujrg-Gotha. In this Duchy, an ordinance has also been published (in 1827),against literary piracy. It directs that after tUrty years haveelapsed/ro»! the death of an author, all rights that have descendedto his heirs shall cease, as well as those which have been acquiredby booksellers. VIII. Saxe-Meiningen. An ordonnance of the Duke of Saxe-Meiningen, of the date ofthe 23rd of April, 1829, declares the duration of Copyright to befor the life of the author, andƒor twenty years after

his death. IX. Hamburgh. The Senate published, in .luly 1828, a provisionary decree for theprotection of literary property, till the Diet should determine thequestion finally, giving the exclusive privilege of reprinting, for twoyears, within the city and lts territory, to all works first printed inone of the States of the Confederation : such term to date from tbcdate of publication. X. Other States. In Saxony, an edict of 1773 prohlbits literary piracy; in Ilanover,one of the 17th of September, 1827 ; in Nassau, one of the 4th and5th of March, 1814; in Reuss, one of the 24th of December, 1827 ;and in Anhalt-Coethen, one of 1829 ; but I am not able to state theperiods for which Copyright endares in these countries. P^nough,however, lias been shown, to prove that the greater part of Germanv



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries APPENDIX.                                          129 is favourable to the principle, which extends the property in a workfor a certain period beyond the death of the authorfor the benefit of hisheirs; and it must not be forgotten that, independent of the peculiarprivileges which an author enjoys in his own State, he participates inthe benefit of the Act of the diet of 1837, which gives him an exclusiveprivilege over a vast tract of country, comprising many independentkingdoms and principalities, speaking the same common language,for the space of ten years ; and that there is great probability that erelong even this term will be increased. RUSSIA. When we come to look at the Russian laws, we find an enlight-ened liberality of conduct with regard to

the rights and privileges ofauthors, which should make governments that boast of more freedomand civilization, shrink from the comparison. In the Russian Code. we shall find what is not to be found in anyüther state, an enactment conferring on certain degrees of literarysuccess, certain titles of rank and honour;* and although I may betold, that without the ostentatious formality of a law to that effect,üther nations confer as substantial and as flattering marks of dis-tinction on their men of genius and learning,—I will answer, thatyet it cannot fail to be a favourable sign of the legislation of a coun-try, when the claims of genius and learning to an honourable situa-tion are thus publicly acknowledged éind secured by the statutes ofthe country which they enlighten and adorn. But this is not theproper place to discuss this question, our object now being to showthe difFerence in the

protection afForded to Copyright under diiferentgovernments. A law passed in January, 1830, repealed a former law on the 4thof May, 1828, and enjoins the foUowing provisions, which form thepresent law on the subject. The author or translatorof a work shall have the solaright of print-ing and disposing of it during his lifetime, and his heirs and assignsshall enjoy the same for the term, of twenty-five years after his de- * See the eitrocts givcn in the Ilev. Etr. de Legisl. tom. iv.K



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries 130                                     APPENDIX. cease; and for a further term of ten years, if they shall publish anedition within five years before the expiration of the first term. The Copyright of a work which the author has not parted with,cannot be taken in execution by his creditors, no matter whether ithas been published or not; nor in cases of bankruptcy of booksel-lers, can the creditors avail themselves of any benefit to which thebookseller might have been entitled by any contract with an author,unless they fulfil the same engagements with the author which thebankrupt had bound himself to perform. In every case, the party guilty of piracy shall pay to the propri-etor of the work the difference between the actual oost of the pi-rated

edition, and the selling price of the original edition; and shallforfeit to the use of the proprietor all the copies of such unlawfulreprint. And untU definitive judgment shaJl be pronounced, theedition accused of being pirated shall be restrained from being sold.The judgment shall determine the amount of damages resultingfrom the ofFence. Such is a brief outline of the present law of Copyright in Russia,which, for the protection it affords literary property, may safelychallenge comparison with the legislative enactments of most coun-tries in Europe. DENMARK. Mr. Nicklin, the American bookseller, in his little pamplilet onLiterary Property, Pref. p. vi., says that he had the following Infor-mation "from the best authority." "The Copyright of publica-tions in Denmark is perpetual. The reprinting of foreign works isgenerally permitted, with the exception of those of foreign

countriesprotected by treaty stipulations, to which Denmark more particularlyhas acceded with the German States." As to the treaty stipula-tions, see ante p. 124, by which it appears that they only apply tothe Duchies of Holstein, Lauenburg, and Schleswig. NORWAY AND SWEDEN. " In these countries," says a learned writer, in the Amer. Jurist,vol. x, p. 69, " the Copyright is perpetual."



An historical sketch of the law of copyright : with remarks on Sergeant Talfourd's bill; and an appendix of the copyright laws of foreign countries <j»np iiiH>'Jji^»ua»HH''''W'i^... Wlft - .'J'JtilM APPENDIX.                                          131 SPAIN. Victor Foucher is of opinion that the proper construction to beput upon a law of 1805, is, that Copyright is perpetual in this coun-try, He refers to "Novissima Recopilatione, 1805, liv. 8, tit. 15,IG, 17, 18, and 19."* THE TWO SICILIES. Articles 322 and 323 of the penal code of the Kingdom of theTwo Sicilies, f punish literary piracy with a fine of not less than onethird, nor more than the doublé of the sum awarded as damages tothe proprietor of the Copyright, two thirds of which fine are to goin addition to damages and the confiscated copies to the proprietor ;and besides these punishments, imprisonment for one month is addedwhen the

damages exceed 500 ducats (?85). Respecting the duration of Copyright, and the privileges of au-thors, Victor Foucher says, " that although he is not ahle to affirmit, he believes that they are the same as in France, the Sicilies havingretained, as he understands, the ' lois civiles' of that country. J * K*;v. Ktr. de Legisl. torn. jv. p. 370, bis. + There is a French translation of thib cude iii t'ie * CoU. des luis eiv. et crini. des Etut?.Modernes' — A rimprim. Eoy. Paris, 1S34—7. J Kev. Ktr. de Legisl. torn. iv. p, 370, his. PRINTRÖ BV J. OKBEN AVÜ CO,, B.4RTLKTT'S BÜILDINOS.
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